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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-442) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Colombia 


There is published below a directive of September 28, 1978, received 
by the Commissioner from the chairman, Committee for the Imple- 
mentation of Textile Agreements, concerning restriction on entry 
of cotton, wool, and manmade fiber textile products in certain cate- 
gories manufactured or produced in Colombia. 

This directive was published in the Federal Register on October 5, 
1978 (43 F.R. 46062), by the committee. 


(QUO-2-1) 


November 8, 1978. 
Wituram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssisTaANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20280, September 28, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229 
Dear Mr. Commissioner: Under the terms of the Arrangemnt Re- 
garding International Trade in Textiles done at Geneva on Decem- 
1 
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ber 20, 1973, as extended on December 15, 1977; pursuant to the Bi- 
lateral Cotton, Wool, and Man-Made Fiber Textile Agreement of 
August 3, 1978, between the Governments of the United States and 
Colombia; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to prohibit, effective on October 2, 
1978, and for the 12-month period beginning on July 1, 1978, and ex- 
tending through June 30, 1979, entry into the United States for con- 
sumption, and withdrawal from warehouse for consumption of cotton, 
wool, and manmade fiber textile products, exported from Colombia 
in the following categories, in excess of the indicated 12-month levels 
of restraint: 


Category 12-month level of restraint * 
313 8, 500,000 square yards 
443 11,292 dozen 
633 66,298 dozen 
641 124,138 dozen 


In carrying out this directive, entries of cotton, wool, and man- 
made fiber textile products in the foregoing categories, produced or 
manufactured in Colombia and exported to the United States prior 
to July 1, 1978, and entered on and after the effective date of this 
directive, shall not be charged against the levels of restraint established 
in this directive. 

Cotton, wool, and manmade fiber textile products in the foregoing 
categories that have been released from the custody of the U.S. 
Customs Service under the provisions of 19 U.S.C. 1448(b) before the 
effective date of this directive shall not be denied entry under this 
directive. 

A detailed description of the categories in terms of TSUSA numbers 
was published in the Federal Register on January 4, 1978 (43 F.R. 
884), as amended on January 25, 1978 (43 F.R. 3421), March 3, 1978 
(43 F.R. 8828), June 22, 1978 (43 F.R. 26773), and September 5, 1978 
(43 F.R. 39408). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Colombia and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from Colombia have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 


2 The levies of restraint have not been adjusted to reflect any imports after June 30 1978 
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actions, fall within the foreign affairs exception to the rulemaking pro- 
visions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 
Sincerely, 
Ropert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile Agree- 
ments, and Deputy Assistant Secretary for Domestic Business 
Development. 


(T.D. 78-443) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Haiti 

There is published below a directive of August 7, 1978, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in certain 
categories manufactured or produced in Haiti. This directive amends, 
but does not cancel that committee’s directive of December 23, 1977 
(T.D. 78-62). 

This directive was published in the Federal Register on August 11; 
1978 (43 F.R. 35743), by the committee. 


(QUO-2-1) 
November 8, 1978. 
Wituram D. Styne, 
(For Ben L. Irvin, Acting 
Director, Duty Assessment’ Division). 


U.S. DEPARTMENT OF CoMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., August 7, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CuSsToMs, 
Department of the Treasury, 
Washington, D.C. 20229 

Dear Mr. Commissioner: On December 23, 1977, the chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption and withdrawal from ware- 
house for consumption during the 12-month period beginning on 
January 1, 1978, and extending through December 31, 1978, of cotton, 
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wool, and manmade fiber textile products in certain specified cate- 
gories, produced or manufactured in Haiti, in excess of designated 
levels of restraint. The chairman further advised you that the levels 
of restraint are subject to adjustment.? 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to paragraph 6 of the Bilateral Cotton, 
Wool, and Man-Made Fiber Textile Agreement of March 23, 1976, 
as amended, between the Governments of the United States and Haiti, 
and in accordance with the provisions of Executive Order 11651 of 
March 8, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are directed to amend, effective on August 9, 1978, the 
12-month levels of restraint established in the directive of Decem- 
ber 23, 1977 for categories 340, 359, 635, 639, 641, 644, 648, and 652 
to the following: 

Category Amended 12-month level of restraint ? 
340 105,903 dozen 
359 482,609 pounds 
635 120,944 dozen 
639 387,288 dozen 
641 324,283 dozen 
644 419,334 numbers 
629,832 dozen 
642 430,125 dozen 


The actions taken with respect to the Government of Haiti and 
with respect to imports of cotton and manmade fiber textile products 
from Haiti have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ArtTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool, and Man-Made Fiber 
Textile Agreement of Mar. 23, 1976, which provide, in part, that: (1) The aggregate group, and specific limits 
will be increased 7 pct annually; (2) specific ceilings may be increased for carryover and carryforward up to 
11 pct of the applicable category limit; (3) consultation levels may be increased within the aggregate and 
applicable group limits upon agreement between the two governments; and (4) administrative arrangements 
or adjustments may be made to resolve minor problems arising in the implementation of the agreement. 

2 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1977. 
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(T.D. 78-444) 


Countervailing Duties—Certain Textiles and Textile Products From 
Uruguay 

Notice of countervailing duties to be imposed under section 303, Tariff Act of 

1930, as amended, by reason of the payment or bestowal of a bounty or grant 


upon the manufacture, production or exportation of certain textiles and textile 
products from Uruguay. 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
WasuHineTon, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER 1—U.S. CUSTOMS SERVICE 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 

ACTION: Final countervailing duty determination. 

SUMMARY: This notice is to inform the public that a countervailing 
duty investigation has resulted in a determination that the Govern- 
ment of Uruguay has given benefits which constitute bounties or 
grants under the countervailing duty law on the manufacture, produc- 
tion or exportation of certain textiles and textile products from Uru- 


guay. Both dutiable and duty-free merchandise are included in this 
determination. Estimated countervailing duties in the amount of these 
benefits will be collected in addition to duties normally due on dutiable 
shipments of this merchandise. The case involving the duty-free 
merchandise is being referred to the International Trade Commission 
for an injury determination. 
EFFECTIVE DATE: November 16, 1978. 
FOR FURTHER INFORMATION CONTACT: Michael Ready, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5492. 
SUPPLEMENTARY INFORMATION: On June 1, 1978, a “Pre- 
liminary Countervailing Duty Determination” was published in the 
Federal Register (43 F.R. 23795). The notice stated that it had been 
preliminarily determined that benefits had been received by Uru- 
guayan manufacturers-exporters of men’s and boys’ apparel and tex- 
tile mill products of cotton, wool, and manmade fibers which might 
constitute bounties or grants within the meaning of section 303 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1303) (referred to in this 
notice as ‘‘the act”’). 

For purposes of this notice ‘textile mill products” include yarns, 
fabrics, household textiles, miscellaneous products of textile mills, 
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and certified handloomed and folklore products, made of cotton, wool, 
and manmade fibers, as specified in U.S. bilateral textile agreements 
and described by the Tariff Schedules of the United States Annotated 
(TSUSA) item numbers set forth in the appendix to the Federal 
Register notice published on October 13, 1978 (43 F.R. 47340). 
““Men’s and boys’ apparel” includes those items described by TSUSA 
item numbers in the appendix to the above-cited Federal Register notice. 

The textile mill products from Uruguay which are classified under 
item 307.60 of the TSUSA are free of duty. 

A program of tax concessions and services for firms located within 
free ports and zones was determined not to be utilized by the investi- 
gated industry. 

Programs found not to be bounties or grants include: 

(1) Corporate tax holidays for new export-oriented businesses. It 
was found that qualifying new businesses receive the same tax exemp- 
tion as already established businesses. 

(2) Rebates of value-added taxes upon export of goods. The Treasury 
has consistently held that the nonexcessive rebate or remission of 
indirect taxes directly related to the production of a goods does not 
constitute a bounty or grant. 

(3) Rebate of import duties paid on raw materials used in the pro- 
duction of goods for export. 

Benefits found to constitute bounties or grants were conferred under 
the following programs: 

(1) Corporate income tax exemptions on certain export related 
income. Under this program, companies may be exempted from the 
25-percent income tax on the portion of their net income related to 
exports as long as the company contributed at least 15 percent of the 
value of the product. 

(2) Short-term financing at preferential rates for export industries. 
The Government of Uruguay claims that the rate charged in their 
export financing program has been changed and is now equal to com- 
mercial rates of interest and, therefore, is not a bounty or grant. 
However, no documentation has been supplied to show the change or 
relate the new interest rate on export financing to existing commercial 
rates. The Treasury considers this program a bounty or grant at this 
time, but would revise this determination if appropriate documenta- 
tion is provided. 

(3) The granting of tax certificates, known as “Teintegros’’, to 
manufacturers upon the exportation of goods. A number of offsets 
to the face value of the “reintegros” have been claimed by the Govern- 
ment of Uruguay, including the incomplete rebate of the Uruguayan 
value-added tax upon export, a number of export taxes and taxes on 
inputs and raw materials used in the manufacture of these products. 
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Although a number of these offsets would be permissible, sufficient 
documentation has not been supplied at this time to permit the ac- 
curate calculation of the offset. Therefore, the Treasury considers 
the full value of the ‘‘reintegros”’ to be a bounty or grant at this time. 
If appropriate documentation is subsequently provided, a review of 
the size of the net bounty or grant would be undertaken. 

The notice announcing the preliminary determination offered inter- 
ested persons an opportunity to submit any relevant data, views, or 
arguments in writing with respect to the preliminary determination 
on or before July 1, 1978. 

After consideration of all information received subsequent to the 
preliminary determination, it is hereby determined that exports of 
men’s and boys’ apparel and textile mill products of cotton, wool, and 
manmade fibers from Uruguay benefit from bounties or grants within 
the meaning of section 303 of the act. The bounties or grants are in the 
form of corporate income tax exemptions, the granting of reintegros, 
and preferential export financing. Accordingly, notice is hereby given 
that the dutiable merchandise which is the subject of this determina- 
tion, imported directly or indirectly from Uruguay, if entered, or 
withdrawn from warehouse, for consumption on or after the date of 
publication of this notice in the Federal Register, will be subject to 
payment of countervailing duties equal to the net amount of any 


bounty or grant determined or estimated to have been paid or 
bestowed. 

In accordance with section 303 of the act and until further notice, 
the net amount of such bounties or grants has been estimated to be 
the following percentages of the f.o.b. price for export to the United 
States of the dutiable merchandise from Uruguay covered by this notice: 


Percent 


16. 8 


Effective on or after the date of publication of this notice in the 
Federal Register and until further notice, upon the entry, or with- 
drawal from warehouse, for consumption of the dutiable merchandise 
from Uruguay which benefits from these bounties or grants, there 
shall be collected, in addition to any other duties estimated or de- 
termined to be due, countervailing duties in the amount estimated 
in accordance with the above declaration. To the extent that it can 
be established to the satisfaction of the Commissioner of Customs 
that imports of the dutiable merchandise in this investigation are 
subject to a bounty or grant smaller than the amount which other- 
wise would be applicable under the above declaration the smaller 
amount so established shall be assessed and collected. 
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Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production or exportation. 

The duty-free merchandise referred to in this notice is included in 
the above determination that bounties or grants were paid or bestowed 
within the meaning of section 303 of the act. In accordance with section 
303 (a) (2) of the act (19 U.S.C. 1303(a) (2)), countervailing duties may 
not be imposed upon any article or merchandise which is free of duty 
in the absence of a determination by the U.S. International Trade 
Commission that an industry in the United States is being, or is likely 
to be, injured, or is prevented from being established, by reason of the 
importation of such article or merchandise into the United States. 
Accordingly, the International Trade Commission is being advised of 
this determination, and the liquidation of entries, or of withdrawals 
from warehouse, for consumption of the duty-free apparel in question 
will be suspended pending the determination of the Commission. Ac- 
cordingly, effective on or after the date of publication of this notice in 
the Federal Register, and until further notice, upon the entry, or with- 
drawal from warehouse, for consumption of such duty-free merchan- 
dise, liquidation will be suspended pending the determination of the 
U.S. International Trade Commission. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47 (f)) is amended by inserting under the column headed “country” 
the word “Uruguay”’, inserting under the column headed “commodity” 
the words “textile mill products and men’s and boys’ apparel’, in- 
serting under the column headed “Treasury decision” the number of 
this Treasury decision, and inserting under the column headed ‘‘action”’ 
the words “bounty declared-rate’’. 

(R.S. 251, as amended, secs. 303, 624, 46 Stat. 687, as amended, 759, 
19 U.S.C. 66, 1303, as amended 1624). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 (Revision 15), March 16, 1978, the provisions 
of Treasury Department Order 165, Revised, November 2, 1954, and 
section 159.47 of the Customs Regulations (19 CFR 159.47), insofar as 
they pertain to the issuance of a final countervailing determination by 
the Commissioner of Customs, are hereby waived. 

November 7, 1978. 


Rosert H. MunpHEm, 
General Counsel of the Treasury. 


[Published in the Federal Register November 16, 1978 (43 FR 53424)] 
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(T.D. 78-445) 


Countervailing Duties—Certain Textiles and Textile Products from 
Argentina 


DEPARTMENT OF THE TREASURY OFFICE OF THE COMMISSIONER OF 
Customs 


TTILE 19—-CUSTOMS DUTIES 
CHAPTER 1——U.S. CUSTOMS SERVICE 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 
ACTION: Final countervailing duty determination. 


SUMMARY: This notice is to inform the public that a countervailing 
duty investigation has resulted in a determination that the Govern- 
ment of Argentina has given benefits which constitute bounties or 
grants within the meaning of the countervailing duty law on the 
manufacture, production or exportation of woolen wearing apparel. 
Deposited countervailing duties in the amount of these benefits will 
be required at the time of entry in addition to duties normally due on 
dutiable shipments of this merchandise. 

Men’s and boys’ apparel consisting of fabrics other than wool and 
textile mill products of cotton, wool, and manmade fiber, however, 
are not considered to have benefited from either a bounty or grant. 


EFFECTIVE DATE: November 16, 1978. 


FOR FURTHER INFORMATION CONTACT: James Lyons, 
Office of Tariff Affairs, U.S. Treasury Department, 15th Street and 
Pennsylvania Avenue NW., Washington, D.C. 20220; 202-566-8256. 


SUPPLEMENTARY INFORMATION: On June 1, 1978, a ‘“Pre- 
liminary Countervailing Duty Determination” was published in the 
Federal Register (43 F.R. 23781). The notice stated that it had been 
preliminarily determined that benefits had been received by Argentine 
manufacturers-exporters of men’s and boys’ apparel and textile mill 
products of cotton, wool and manmade fiber which may constitute 
bounties or grants within the meaning of section 303 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1303) (hereinafter referred to as 
“the act’). 

For purposes of this notice “‘textile mill products” include yarns, 
fabrics, household textiles, and miscellaneous products of textile mills, 
and certified handloomed and folklore products, made of cotton, wool, 
and manmade fibers, as specified in U.S. bilateral textile agreements 
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and described by the Tariff Schedules of the United States Annotated 
(TSUSA) item numbers set forth in the appendix to the Federal 
Register notice published on October 13, 1978 (43 F.R. 47340). 
‘*“Men’s and boys’ apparel” includes those items described by TSUSA 
numbers in the appendix to the above-cited Federal Register notice. 

The preliminary countervailing duty notice stated that the programs 
under which these benefits wer conferred included: 

(1) Special tax and import benefits to all companies that locate in 
geographically designated sections of Argentina. 

(2) Reduction in income taxes paid on export earnings by a deduc- 
tion in taxable income derived from export sales. 

The preliminary determination also stated that programs which 
appeared not to be a bounty or grant included: 

(1) The remission of the value-added tax on export. 

(2) Cash rebates (reembolsos) paid as a percentage of the value of 
the exported merchandise. This rebate was believed to be more than 
offset by numerous indirect taxes, other than the value-added tax, 
that were considered as directly related to the final product exported. 
Included among these taxes were provincial level turnover taxes, 
export taxes, and a variety of national taxes assessed against the ex- 
ported merchandise or components thereof on an ad valorem basis. 

(3) Preferential short-term financing, that did not appear to be a 
bounty based on information that the interest rate charged was not 
less than that available commercially. 

(4) Export credit insurance benefits which appeared not to be a 
bounty since the government-sponsored program was self-sustaining 
based on premiums assessed. 

(5) Duty exemptions for imported raw thatesials used in exported 
articles in conformance with internationally accepted principles of 
“drawback”’. 

Practices listed in the preliminary determination as not applicable 
or not utilized by the textile industry in Argentina included: 

(1) Free trade zone-——None exist in Argentina. 

(2) 
one exchange rate. 

(3) Duty exemptions for imported capital equipment.—This provision, 
once available, has been abolished. 

The notice of the preliminary countervailing duty determination 
granted interested persons a 30-day period within which to submit 
relevant data, views, or arguments. 

After consideration of all information received, it has been decided 
that the reembolso paid with respect to woolen garments constitutes 
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a bounty within the meaning of the act. Data contained in a survey of 
70 percent of the textile manufacturers-exporters supplied by the 
Government of Argentina indicate that some of the taxes previously 
considered in the preliminary determination to be offset against the 
reembolso on woolen garments are, in fact, labor-related taxes, cal- 
culated as a percentage of wages, or taxes, assessed on overhead items 
and factors of production not physically incorporated in the exported 
product and therefore not directly related to the article exported. 
Disallowance of these potential offsets requires that a corresponding 
portion of the reembolso be determined to constitute a bounty. The 
Government of Argentina, however, is assembling additional informa- 
tion on the cost structure of the woolen garment industry which 
could result in a subsequent revision or elimination of the affirmative 
countervailing duty determination respecting this product. 

The amount of reembolso paid on other textile products and wearing 
apparel composed of materials other than wool was less, and in most 
circumstances substantially less, than that granted on woolen apparel. 
Consequently, as the tax incidence of otherwise rebatable indirect 
taxes on these products was nearly equivalent to that experienced 
in the manufacture of wool garments, the reembolso was fully offset 
on these items. No bounty, therefore, exists with respect to them. 

Other data received since the issuance of the preliminary determina- 
tion indicate that the regional development incentive and the reduction 
in income taxes paid on export earnings have not been utilized by the 
textile industry and hence do not constitute a bounty or grant. Of the 
12 textile manufacturers operating within the designated zones which 
qualify a company for receipt of the development incentive, none 
directly export their product. Moreover, balance sheets submitted by 
the major exporting textile manufacturers indicate that they have 
not availed themselves of the income tax reduction opportunities. 

Accordingly, notice is hereby given that dutiable woolen garments, 
imported directly or indirectly from Argentina, if entered, or with- 
drawn from warehouse, for consumption on or after the date of pub- 
lication of this notice in the Federal Register will be subject to pay- 
ment of countervailing duties equal to the net amount of any bounty 
or grant determined or estimated to have been paid or bestowed. 

In accordance with section 303 of the act and until further notice, 
the net amount of such bounties or grants has been determined to be 
3.23 percent of the f.o.b. price for export of woolen garments to the 
United States. 

The dutiable woolen garments, determined to benefit from a bounty 
or grant, are identified by TSUSA number in section II of the appen- 
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dix to the Federal Register notice published on October 13, 1978 
(43 F.R. 47340). Men’s and boys’ apparel consisting of fabrics other 
than wool and the other textiles and textile products which are the 
subject of this investigation have been determined to be free from any 
benefit which might be considered to consittute either a bounty or a 
grant. 

Effective on or after the date of publication of this notice, upon 
the entry, or withdrawal from warehouse, for consumption of the 
merchandise from Argentina which benefits from these bounties or 
grants, there shall be collected, in addition to any other duties 
estimated or determined to be due, countervailing duties in the 
amount ascertained in accordance with the above declaration. To the 
extent that it can be established to the satisfaction of the Commis- 
sioner of Customs that imports of the woolen garments involved are 
subject to a bounty or grant smaller than the amount which other- 
wise would be applicable under the above declaration, the smaller 
amount so established shall be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production or exportation of woolen garments manu- 
factured in Argentina. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47 (f)) is amended by inserting under the column headed “country” 
the name “Argentina”, and inserting under the column headed ‘‘com- 
modity” the words ‘‘woolen garments”, the number of this Treasury 
decision in the column headed “Treasury decision” and the words 
“bounty declared-rate” in the column headed “‘action’”’. 

(R.S. 251, as amended secs. 303, as amended, 624, 46 Stat. 687, 759 
19 U.S.C. 66, 1303, 1624). 

This final determination is published pursuant to section 303(a) of 
the Tariff Act of 1930, as amended (19 U.S.C. 1303(a)). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 15, March 16, 1978, the provisions of 
Treasury Department Order No. 165, Revised, November 2, 1954, and 
section 159.47 of the Customs Regulations (19 CFR 159.47), insofar as 
they pertain to the issuance of a final countervailing duty determina- 
tion by the Commissioner of Customs, are hereby waived. 

November 7, 1978. 


Rosert H. MunpHem 
General Counsel of the Treasury. 


[Published in the Federal Register November 16, 1978 (48 FR 53421)] 
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(T.D. 78-446) 


Countervailing Duties—Certain Textiles and Textile Products From 
Brazil 

Notice of countervailing duties to be imposed under section 303, Tariff Act of 

1930, as amended, by reason of the payment or bestowal of a bounty or grant 


upon the manufacture, production, or exportation of certain textiles and textile 
products from Brazil 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CusTOMS 
Wasurnerton, D.C. 


TITLE 19—CUSTOMS DUTIES 


CHAPTER 1—U.S. CUSTOMS SERVICE 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 

ACTION: Final countervailing duty determination. 

SUMMARY: This notice is to inform the public that a countervailing 
duty investigation has resulted in a determination that the Govern- 
ment of Brazil has given benefits which constitute bounties or grants 
under the countervailing duty law on the manufacture, production, or 


exportation of certain textiles and textile products from Brazil. Both 
dutiable and duty-free merchandise are included in this determination. 
The case involving the duty-free merchandise is being referred to the 
International Trade Commission for an injury determination. Counter- 
vailing duties on dutiable items are being waived based on actions by 
the Brazilian Government to reduce their adverse effect. 
EFFECTIVE DATE: November 16, 1978. 
FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, Department of Treasury, 15th and 
Pennsylvania Avenue NW., Washington, D.C. 20220; 202-566-8585. 
SUPPLEMENTARY INFORMATION: On June 1, 1978, a “Pre- 
liminary Countervailing Duty Determination” was published in the 
Federal Register (43 F.R. 23783). The notice stated that it had been 
preliminarily determined that benefits had been received by Brazilian 
manufacturers-exporters of men’s and boys’ apparel and textile mill 
products of cotton, wool, and manmade fiber which may constitute 
bounties or grants within the meaning of section 303 of the Traiff Act 
of 1930, as amended (19 U.S.C. 1303) (referred to in this notice as 
“the act’’). 

For purposes of this notice “textile mill products” include yarns 
(except cotton yarn, item Nos. 300.60 through 302.98 TSUSA, which 
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was the subject of a previous countervailing duty investigation), 
fabrics, household textiles, miscellaneous products of textile mills, 
and certified handloomed and folklore products, made of cotton, 
wool, and manmade fibers, as specified in U.S. bilateral textile agree- 
ments and described by the Tariff Schedules of the United States 
Annotated (TSUSA) item numbers set forth in the appendix to the 
Federal Register notice published on October 13, 1978 (43 F.R. 
47340). ‘“Men’s and boys’ apparel’ includes those items described by 
TSUSA item numbers in the appendix to the above-cited Federal 
Register notice. 

The men’s and boys’ apparel and textile mill products from Brazil 
which are classified under items 307.60, 705.30, and 791.76 are free 
of duty. 

The preliminary determination stated that the programs under 
which benefits were conferred included the following: 

1. Certificates granted by the Brazilian Government in the amount 
of the IPI-ICM tax which are in addition to the ordinary exemption 
on export of the value-added tax. 

2. Preferential financing for exports under resolution 398. 

3. Tax relief on equipment and earnings, in addition to grants to 
certain new industries and industries located in conomically depressed 
areas under law 1137. 

4. Partial exemption from payment of IPI and import duties on 
machinery purchases. 

5. Cash assistance given to certain enterprises under BEFIEX, a 
government agency. 

Programs preliminarily determined not to be bounties or grants 
within the meaning of the act included the following: 

1. Exemption from the industrial products tax (IPI), a value-added 
tax, and the ICM tax, a provincial value-added tax, on export transac- 
tions. The Department has consistently held that the nonexcessive 
rebate or remission of indirect taxes, directly related to an exported 
product, does not constitute a bounty or grant within the meaning of 
the law. 

2. Exemption from the payment of import duties and the IPI tax 
on imports that are incorporated in finished products for export. This 
follows internationally recognized principles of drawback. 

The notice offered interested parties an opportunity to submit 
any relevant data, views, or arguments in writing with respect to the 
preliminary determination on or before July 1, 1978. 

Subsequent information derived from submission by the Govern- 
ment of Brazil revealed the following: 

(1) Short-term financing provided by the Government under res- 
olution 398 resulted in a weighted average bounty of 6 percent based 
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on a survey of those firms comprising a majority of Brazil’s exports. 
The bounty is the difference in terms provided by the Government 
loans as compared to those available commercially. 

(2) The duty-free treatment of imported machinery under law 1189 
is considered as a bounty or grant since the concept of drawback can 
not be applied to imported capital items that subsequently would not 
be exported. The bounty derived from this benefit is computed by 
taking the amount of the duty saved over the useful life of the im- 
ported capital item. 

(3) Only one of the exporters investigated was an eligible enter- 
prise under the BEFIEX program. Benefits included the reduction 
in IPI taxes, as well as the forgiveness of a prior import deposit of 
customs duties on imported machinery. The benefit was calculated 
in a manner similar to that under law 1189. 

(4) None of the companies investigated were the recipient of tax 
breaks for locating facilities in specifically designated geographic areas 
of Brazil. 

(5) While export earnings are exempted from the payment of income 
taxes and therefore a bounty, the possible benefits derived therefrom 
were not computed into the final bounty in view of the uncertainty of 
the overall tax effect of the IPI-ICM credits, which themselves are 
treated as income. 

(6) The benefit derived from the IPI-ICM credits was computed 
by taking the total credits utilized by the firms representing a majority 
of Brazil’s textile exports with the final amount of 30.3 percent 
reflecting a weighted average based on the firms’ sales. It should be 
noted that all credits can not be utilized to the extent that domestic 
tax obligations, for which these credits are used, have been exhausted 
by the end of a business year. 

After consideration of all information received, it is hereby deter- 
mined that textiles and textile mill products which are the subject of 
this investigation from Brazil are subject to bounties or grants within 
the meaning of section 303 of the act. The bounties or grants are in 
the form of the IPI-ICM credits, preferential financing under resolu- 
tion 398, remission of customs duties on imported capital equipment 
under law 1189, and benefits received under the BEFIEX program. 
The net amount of the bounty or grant has been ascertained and 
determined to be 37.2 percent of the f.o.b. price for export to the 
United States of textiles and textile mill products from Brazil. The 
net bounty for leather wearing apparel has been ascertained and 
determined to be 34.8 percent of the f.o.b. price. 

Effective on or after (date of publication) and until further notice, 
upon the entry, or withdrawal from warehouse, for consumption of 
such dutiable textile products imported directly or indirectly from 

276-385—78——2 
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Brazil, which benefit from these bounties or grants, there shall be 
collected, in addition to any other duties estimated or determined to 
be due, countervailing duties in the amount ascertained in accordance 
with the above declaration. To the extent that it can be established to 
the satisfaction of the Commissioner of Customs that imports of tex- 
tiles and textile mill products from Brazil are benefiting from a 
bounty or grant smaller than the amount which otherwise would be 
applicable under the above declaration, the smaller amount so estab- 
lished shall be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacturer, production, or exportation of textiles and textile mill 
products from Brazil. 

Notwithstanding the above, a “notice of waiver of countervailing 
duties” is being published concurrently with this order which covers 
textiles and textile mill products from Brazil subject to this investiga- 
tion in accordance with section 303(d) of the act. At such time as the 
waiver ceases to be effective, in whole or in part, a notice will be 
published setting forth the deposit of estimated countervailing duties 
which will be required at the time of entry, or withdrawal from 
warehouse, for consumption of each product then subject to the pay- 
ment of countervailing duties. 

Further, the textiles and textile mill products subject to this deter- 
mination which are classified under items 307.60, 791.76, and 705.30 
of the Tariff Schedules of the United States Annotated (TSUSA), are 
entered duty free pursuant to the U.S. Generalized System of Prefer- 
ences, authorized by title V of the Trade Act of 1974 (19 U.S.C. 
2461-2465, 88 Stat. 2066-2071). 

In accordance with section 303(a)(2) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1303(a)(2)), countervailing duties may not be 
imposed upon any article of merchandise which is free of duty in the 
absence of a determination by the U.S. International Trade Commis- 
sion that an industry in the United States is being or is likely to be 
injured, or is prevented from being established, by reason of the 
importation of such article or merchandise into the United States. 

Accordingly, the U.S. International Trade Commission is being 
advised of this determination and the liquidation of entries, or with- 
drawals from warehouse, for consumption of the duty-free items 
subject to this investigation will be suspended pending the deter- 
mination of the Commission. 

Should the determination of the Commission be affirmative, the 
Treasury would consider it appropriate to waive countervailing 
duties under section 303(d) of the act. The Government of Brazil is 
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committed toward the removal of the effective net bounty derived 
from the IPI-ICM credits, preferential financing under resolution 
398, and duty-free treatment of imported machinery under law 1189. 
This action will be accomplished as follows: 

(1) A 25-percent reduction in the net bounty of 37.2 percent by the 
imposition of an equivalent export tax on or before November 7, 1978; 

(2) A further 25-percent reduction of the bounty on January 3, 1979; 

(3) The remaining net bounty or grant of 18.6 percent would be 
eliminated by no later than January 1, 1980. 

In addition the Government of Brazil has committed itself to 
active participation in the multilateral trade negotiations in Geneva, 
has agreed on a number of principles that should be included in a 
code governing the use of subsidies and countervailing duties, and 
will endeavor, with the United States, to reach an agreement on that 
code during the negotiations in Geneva this month. In addition the 
Government of Brazil has agreed to make reductions in its overall 
export incentive program as a contribution to more discipline in 
international trade. 

Effective on or after November 16, 1978 and until further notice, 
upon the entry for consumption of withdrawal from warehouse for 
consumption of such duty-free textile products, liquidation will be 
suspended pending the determination of the U.S. International 
Trade Commission. 

The table is section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting under the column headed ‘“‘coun- 
try,” the name “Brazil,” and inserting the words “dutiable textile 
products,” in the column headed “commodity,” the number of this 
Treasury decision in the column headed ‘“Treasury decision,” and the 
words “‘bounty declared-rate”’ in the column headed “action.” 

(R.S. 251, as amended, secs. 303, 624, 46 Stat. 687, as amended, 759 
(19 U.S.C. 66, 1303), as amended, 1624.) 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 (revision 15), March 16, 1978, and the pro- 
visions of the Treasury Department Order No. 165, revised, Novem- 
ber 2, 1954, and section 159.47 of the Customs Regulations (19 CFR 
159.47), insofar as they pertain to the issuance of a countervailing 
duty determinaton by the Commissioner of Customs, are hereby 
waived. 

November 8, 1978. 

Rosert H. MunpHEIM, 
General Counsel of the Treasury. 


[Published in the Federal Rezister November 16, 1978 (43 FR 53422)] 





CUSTOMS 
(T.D. 78-447) 
TITLE 19—CUSTOMS DUTIES 
Cuapter 1—U.S. Customs Service DEPARTMENT OF THE TREASURY 


PART 159—LIQUIDATION OF DUTIES 


Waiver of Countervailing Duties—Textiles From Brazil 


AGENCY: Department of the Treasury, U.S. Customs Service. 
ACTION: Waiver of countervailing duties. 


SUMMARY: This notice is to inform the public that a determination 
has been made to waive countervailing duties that would otherwise be 
required by section 303 of the Tariff Act of 1930 on imports of textiles 
from Brazil. The waiver is issued based on actions by the Brazilian 
Government to reduce the adverse effects of the subsidy on these 
items. The waiver will expire on January 4, 1979, unless revoked 
earlier. 

EFFECTIVE DATE: November 16, 1978. 


FOR FURTHER INFORMATION CONTACT: Richard B. Self; 
Director, Office of Tariff Affairs, Department of the Treasury, 15th 
and Pennsylvania Avenue NW., Washington, D.C. 20220; 202-566- 
8585. 


SUPPLEMENTARY INFORMATION: In T.D. 78-446, published 
concurrently with this determination, it has been determined that 
bounties or grants within the meaning of section 303 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1303), are being paid or bestowed 
directly or indirectly upon the manufacture, production, or exporta- 
tion of textiles from Brazil. 

Section 303(d) of the Tariff Act of 1930, as amended by the Trade 
Act of 1974 (Public Law 93-618, Jan. 3, 1975), authorizes the Secre- 
tary of the Treasury to waive the imposition of countervailing duties 
during the 4-year period beginning on the date of enactment of the 
Trade Act of 1974, if he determines that: 

(1) Adequate steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which he has determined is being paid or bestowed with respect. to 
any article or merchandise; 

(2) There is a reasonable prospect that under section 102 of the 
Trade Act of 1974, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for. the reduction 
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or elimination of barriers to or other distortions of international trade; 
and 

(3) The imposition of the additional duty under this section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiations. 

Based upon analysis of all the relevant factors and after consulta- 
tion with agencies and parties with direct interest in this proceeding, 
I have concluded that steps have been taken to reduce substantially 
the adverse effects of the bounty or grant. Specifically the Government 
of Brazil on November 7, 5978, acted to reduce the net bounty of 
37.2 percent by 25 percent by the imposition of an equivalent export 
tax. A further reduction of 25 percent will be accomplished in a 
similar manner on or before January 3, 1979. The remaining bounty 
of 18.6 percent will be eliminated by no later than January 1, 1980. 
In addition the Government of Brazil has committed itself to active 
participation in the multilateral trade negotiations in Geneva, has 
agreed on a number of principles that should be included in a code 
governing the use of subsidies and countervailing duties, and will 
endeavor, with the United States, to reach an agreement on that code 
during the negotiations in Geneva this month. In addition the Govern- 


ment of Brazil has agreed to make reductions in its overall export 
incentive program as a contribution to more discipline in international 


trade. 

After consulting with appropriate agencies, including the Depart- 
ment of State, the Department of Labor, and the Office of the Special 
Representative for Trade Negotiations, I have further concluded: 

(1) That there is a reasonable prospect that, under section 102 of 
the Trade Act of 1974, successful trade agreements will be entered 
into with foreign countries or instrumentalities providing for reduction 
or elimination of barriers to or other distortions of international trade; 
and 

(2) That the imposition of countervailing duties on textiles from 
Brazil would be likely to seriously jeopardize the satisfactory com- 
pletion of such negotiations. 

Accordingly, pursuant to section 303 (d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties on textiles from Brazil. 

This determination may be revoked, in whole or in part, at any time 
and shall be revoked whenever the basis supporting such deter- 
mination no longer exists. Unless sooner revoked or made subject to 
a resolution of disapproval adopted by either house of the Congress 
of the United States pursuant to section 303(e) of the Tariff Act of 
1930, as amended (19 U.S.C. 1303(e)), this waiver of countervailing 
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duties will in any event by statute, cease to have force and effect on 
January 4, 1979. 

On or after the date of publication in the Federal Register of a 
notice revoking this determination, in whole or in part, the day after 
the date of adoption by either house of Congress of a resolution 
disapproving this ‘“‘waiver of countervailing duties,” or January 4, 
1979, which ever occurs first, countervailing duties will be assessable 
on textiles imported directly or indirectly from Brazil in accordance 
with T.D. 78-446, published concurrently with this determination. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry from Brazil 
under the commodity heading “textiles,” the number of this Treasury 
decision in the column heading ‘“Treasury decision,” and the words 
‘{mposition of countervailing duties waived” in the column headed 
“action.” 

(R.S. 251, secs. 303, as amended, 624, 46 Stat. 687, 759, 88 Stat. 
2051, 2052 (19 U.S.C. 66, 1303), as amended, 1624.) 

November 8, 1978. 

Rosert H. MunpxHEIm 
General Counsel of the Treasury. 


[Published in the Federal Register November 16, 1978 (43 FR 53425)] 


(T.D. 78-448) 


Relief From Duties on Merchandise Lost, Damaged, Abandoned, or- 
Exported—Customs Regulations Amended 


Part 158, Customs Regulations, amended by adding a new section which grants 


an allowance in duty for merchandise reduced or diminished by a natural force 
or by leakage 


TITLE 19—CUSTOMS DUTIES 
Cuapter I.—U.S. Customs SrrvicE 


PART 158—-RELIEF FROM DUTIES ON MERCHANDISE LOST, DAMAGED,. 
ABANDONED, OR EXPORTED 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
granting relief from the payment of Customs duties for losses to- 
imported merchandise caused by a natural force such as evaporation 
or by leakage. An allowance is presently made in the assessment of 
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duties for lost or missing packages, or deficiencies in the contents of 
packages, and the Customs Service has determined that a similar 
allowance in the assessment of duties for losses caused by a natural 
force or by leakage should be granted. 


EFFECTIVE DATE: November 17, 1978. 
FOR FURTHER INFORMATION CONTACT: Benjamin H. 


Mahoney, Entry Procedures and Penalties Division, U.S - Customs 
Service, 1301 Constitution Avenue NW., Washington, D. C. 20229; 
202-566-5778. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Part 158 of the Customs Regulations (19 CFR pt. 158) sets forth 
general rules for granting relief from Customs duties on imported 
merchandise which has been lost, damaged, abandoned, or exported. 
Although an allowance is made in the assessment of duties for lost 
or missing packages, or deficiencies in the contents of packages, no 
similar provision is made for an allowance in duties for losses to im- 
ported merchandise caused by a natural force such as evaporation 
or by leakage. The Customs Service has determined that such an 
allowance is advisable and that the Customs Regulations should be 
amended to grant an allowance in the assessment of duties where 
losses are caused by a natural force or by leakage. 

Inasmuch as this amendment grants an allowance not presently 
provided and places no affirmative duty on the public, notice and 
public procedure are found to be unnecessary, and good cause exists 


for dispensing with a delayed effective date under the provisions of 
5 U.S.C. 553. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Legal Publications Division of the Office of Regu- 
lations and Rulings, U.S. Customs Service. However, personnel from 
other offices of the Customs Service participated in its development. 


AMENDMENT TO CUSTOMS REGULATIONS 


Part 158 of the Customs Regulations (19 CFR pt. 158) is amended 
by adding a new section 158.7 to read as follows: 


158.7 Allowance for reduction or loss of merchandise by a 
natural force or by leakage. 


Merchandise subject to ad valorem, specific, or compound 
rates of duty found at the time of importation to be reduced or 
diminished by a natural force, such as evaporation, or by leakage,. 
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shall be appraised in its condition as imported, with an allowance 
made in the value, weight, quantity, or measure to the extent of 
the reduction or loss, except when forbidden by law or regulation. 


(R.S. 251, as amended, sec. 499, sec. 624, 46 Stat. 728, as amended, 
759 (19 U.S.C. 66, 1499, 1624).) 
LEONARD LEHMAN, 
Commissioner of Customs. 
Approved: November 3, 1978. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 17, 1978 (48 FR 53718)] 


(T.D. 78-449) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(81 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 78-382 for the following coun- 
tries. Therefore, as to entries covering merchandise exported on the 
dates listed, whenever it is necessary for Customs purposes to convert 
such currency into currency of the United States, conversion shall 
be at the following rates: 


Austria schilling: 
October 30, 1978 $0. 079130 
October 31, 1978 


Belgium franc: 
October 30, 1978 $0. 036873 
Oetebtr $1; MTS kk. oc cksctukeeneccscaeee . 036206 
November 1, 1978 . 034722 


Denmark krone: 
October 30, 1978 $0. 208812 
October 31, 1978 . 207039 


Finland markka: 
October 30, 1978 $0. 264480 
October 31, 1978 . 261780 
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France franc: 

October 30, 1978 
October 31, 1978 
Germany deutsche mark: 
October 30, 1978 
October 31, 1978 


Treland pound: 
October 30; 1978 
October 31, 1978 


Japan yen: 
October 30, 1978 . 005648 
October 31, 1978 . 005571 


Malaysia dollar: 
October 30, 1978 
October 31, 1978 


Netherlands guilder: 
October 30, 1978 
October 31, 1978 


Norway krone: 
October 30, 1978 
October 31, 1978 


Portugal escudo: 
October 30, 1978 
October 31, 1978 
Spain peseta: 
October 30, 1978 
October 31, 1978 . 014824 
Sweden krona: 
October 30, 1978 . 244738 
October 31, 1978 . 240964 
Switzerland franc: 
October 30, 1978 . 679810 
October 31, 1978 . 666667 


United Kingdom pound: 
October 30, 1978 . 0980 
October 31, 1978 . 0760 


(LIQ-3-0:D:E) 
Date: November 8, 1978. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 
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(T.D. 78-450) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
People’s Republic of China ywan, Philippines peso, Singapore dollar, Thailand 
baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


People’s Republic of China yuan: 
October 30, 1978 $0. 616523 
October 31, 1978 . 623364 
Nevember 1, 1076.....<4<<.06--cackide Seed . 623364 
November 2, 1978 NA 
November 3, 1978 . 608162 
Hong Kong dollar: 
30. 2117 
. 2116 
. 2101 
November 2, 1978 . 2101 
November 3, 1978 . 2096 
Tran rial: 
October 30, 1978 
through 
November 3, 1978 


Philippines peso: 
October 30, 1978 
through 
November 3, 1978 
Singapore dollar: 
October 30, 1978 
October 31, 1978 
November 1, 1978 
November 2, 1978 
November 3, 1978 
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Thailand baht (tical): 
October 30, 1978 
through 


(LIQ-3-0:D:E) 
Date: November 7, 1978. 


BEN L. Irvin, 
Acting Director, 
Duty Assessment Division. 





U.S. Customs Setvice 
Proposed Rulemaking 
(19 CFR Parts 4, 6, 10, 123, 162, and 171) 


Proposed amendments to the Customs Regulations pertaining to penalties for 
violations of Customs and navigation laws 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Customs Procedural Reform and Simplification 
Act of 1978 made numerous changes to laws enforced by the Customs 
Service. Some of the changes relate to fines, penalties, and forfeitures 
incurred for violations of customs and navigation laws relating to: 

1. The transportation of merchandise by foreign or other nonentitled 
vessels in the coastwise trade; 

2. Foreign repairs and equipment purchases by vessels of the United 
States; 

3. The falsity or lack of a manifest; and 

4. The false and fraudulent entry of merchandise. 

Generally, the act changes the penalties provided, adds new pro- 
cedural rules to be followed at the administrative level, and provides for 
more judicial review. This document proposes to amend the Customs 
Regulations to establish new procedures to reflect these changes. 


DATE: Comments must be received on or before December 18, 1978. 
A shorter than normal comment period is mandated as the result of 
the early effective date of the new statutory procedures. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, attention: Regulations and Legal Publications 
Division, U.S. Customs Service, 1301 Constitution Avenue N.W, 
room 2335, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Edward T. Rosse, 
Entry Procedures and Penalties Division, U.S. Customs Service, 


1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
8317. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Customs Procedural Reform and Simplification Act of 1978 
(Public Law 95-410), approved October 3, 1978 (the ‘‘act’’), makes 
numerous amendments to statutes administered by the Customs 
Service which relate to fines, penalties, and forfeitures for violations 
of the customs and navigation laws. Specifically, the act further 
amends: 

1. Section 27, Merchant Marine Act of 1920 (46 U.S.C. 883), 
relating to the transportation of merchandise by foreign or other 
nonentitled vessels in the coastwise trade; 

2. Section 466, Tariff Act of 1930 (19 U.S.C. 1466), relating to 
foreign repairs and equipment purchases by vessels of the United 
States; 

3. Section 584, Tariff Act of 1930 (19 U.S.C. 1584), relating to 
falsity or lack of manifest; and 

4. Section 592, Tariff Act of 1930 (19 U.S.C. 1592), relating to 
false and fraudulent entry of merchandise. 

This document proposes to amend the Customs Regulations to 
reflect these changes made by the act. 


COASTWISE TRANSPORTATION OF MERCHANDISE 


1. Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. 
883), provides generally that no merchandise shall be transported 
between points within the coastwise laws of the United States, 
directly or by way of foreign port, or for any part of the transportation, 
except in a vessel built in and documented under the laws of the 
United States, and owned by a U.S. citizen. 

Prior to enactment of Public Law 95-410, the sole penalty for 
violation of 46 U.S.C. 883 was forfeiture of the merchandise unlaw- 
fully transported. Section 213 of the act amends 46 U.S.C. 883 to 
provide that Customs may assess a monetary penalty in an amount up 
to the value of the merchandise as an alternative to forfeiture. Also, 
the vessel owner, agent, or operator, or any person with a commercial 
interest in the merchandise, is made liable for the monetary penalty 

To reflect these changes, it is proposed to amend section 4.80, 
Customs Regulations (19 CFR 4.80), by adding a new paragraph 
setting forth the alternative of assessing a monetary penalty in an 
amount up to the value of the merchandise. The district director of 
Customs would be given discretion as to whether to seize the merchan- 
dise or to assess a monetary penalty. It also is proposed to amend 
section 171.22(a), Customs Regulations (19 CFR 171.22(a)), to state 
that the monetary penalty, regardless of its amount, is subject to 
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remission by the district director if he is satisfied that the violation 

occurred as a direct result of an arrival of the transporting vessel in 

distress. 

FOREIGN REPAIRS AND EQUIPMENT PURCHASES BY U.S. VESSELS OR 
AIRCRAFT 


2. Prior to enactment of Public Law 95-410, section 466, Tariff 
Act of 1930, as amended (19 U.S.C. 1466), provided for forfeiture of 
a vessel of U.S. registry, together with its tackle, apparel, and furni- 
ture, for the willful and knowing neglect or failure of the owner or 
master to report, make entry, and pay duties on repairs to, or equip- 
ment purchases for, the vessel made in a foreign country. The pro- 
visions of 19 U.S.C. 1466 are made applicable to U.S.-registered 
aircraft by section 6.7(d), Customs Regulations (19 CFR 6.7(d)), 
issued under the authority of section 1109, Federal Aviation Act of 
1958, as amended (49 U.S.C. 1509), 

Section 206 of the act amends 19 U.S.C. 1466 to provide a monetary 
penalty in an amount up to the value of the vessel (or aircraft) as an 
aiternative to forfeiture. In addition, it expands the activities subject 
to penalty to include the making or procuring of any false statement 
concerning the purchases or repairs without reasonable cause to 
believe the truth of the statements. 

This section also amends 19 U.S.C. 1466 to include a prepenalty 
notice procedure to provide persons suspected of violating the statute 
an opportunity to discuss with Customs officials why a penalty notice 
should not be issued or, if issued, why it should be in a lesser amount 
than that proposed by the district director. However, the prepenalty 
notice procedure is not available if the district director elects to 
seize and forfeit the vessel (or aircraft). 

Accordingly, it is proposed to add new subpart G, relating to viola- 
tions of 19 U.S.C. 1466, to part 162, Customs Regulations (19 CFR, 
pt. 162). Proposed section 162.70(a)(1) would provide that the pro- 
visions of the new subpart would apply to violations that occur after 
October 3, 1978, the effective date of section 206 of the act. Proposed 
section 162.72(a) would provide that the district director may seize 
the vessel (or aircraft) or assess a monetary penalty in an amount 
up to its value. ; 

It also is proposed to add a prepenalty notice procedure in new 
sections 162.76, 162.78, and 162.79 of subpart G. This procedure 
would require the district director to provide written notice of his 
intent to issue a penalty claim if he has reasonable cause to believe a 
violation has occurred and determines that further proceedings are 
warranted. The prepenalty notice would describe all material facts 
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and circumstances of the alleged violations, specify all laws and 
reculations allegedly violated, and state the estimated loss of duties, 
if any, and the amount of the proposed penalty. The notice also would 
inform the person concerned of his right to make a written and an 
oral presentation as to why he believes a claim should not be issued or, 
if issued, why it should be in a lesser amount than proposed. Generally, 
the person would have 30 days from the date of mailing of the notice 
to make both written and oral presentations. However, if less than 1 
year remains before the statute of limitations may be asserted as a 
defense, the district director may specify a shorter period of time to 
respond to the prepenalty notice, but this period may not be less 
than 7 days from the date of mailing. Furthermore, extensions of 
time to respond may be given under the same circumstances that 
extensions of time for filing petitions for relief may be given under 
section 162.32(a), Customs Regulations (19 CFR 162.32(a)), as 
amended by T.D. 78-36, published in the Federal Register on Febru- 
ary 3, 1978 (43 F.R. 4595). The district director, in his discretion, 
may allow more than one written and one oral presentation. 

After considering any presentations made, the district director 
either will inform the person in writing that no violation has been 
found and that no claim will be issued, or will issue a notice of a 
claim for a monetary penalty. The notice will contain any changes in 
the information provided in the prepenalty notice, and inform the 
person of his right to apply for relief under section 618, Tariff Act 
of 1930, as amended (19 U.S.C. 1618), in accordance with part 171, 
Customs Regulations (19 CFR pt. 171). 


FALSITY OR LACK OF MANIFEST 


3. Section 431, Tariff Act of 1930, as amended (19 U.S.C. 1431), 
requires the master of a vessel arriving in the United States to have 
on board a manifest in the form prescribed by the Secretary of the 
Treasury. The manifest must be signed by the master under oath as 
to the truth of the statements it contains. Section 583, Tariff Act of 
1930, as amended (19 U.S.C. 1583), requires the master of every vessel 
and the person in charge of every vehicle bound to a port or place in 
the United States to deliver the vessel or vehicle manifest to Customs. 
These requirements regarding the manifest are made applicable to 
aircraft arriving in the United States by sections 6.3 and 6.7, Customs 
Regulations (19 CFR 6. 3, 6.7), issued under the authority of section 
1109, Federal Aviation Act of 1958, as amended (49 U.S.C. 1509). 
Customs uses the manifest to insure that all merchandise on the vessel, 
vehicle, or aircraft ultimately is entered or otherwise appropriatels 


¥ ac- 
counted for under the customs laws and regulations. 
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Various penalties are provided in section 584, Tariff Act of 1930, as 
amended (19 U.S.C. 1584), for failure to have a manifest onboard or 
for having a false manifest. A penalty equal to the domestic value of 
the merchandise is assessed if merchandise is found onboard or is un- 
loaded which is not included in, or does not agree with, the manifest 
(an overage). This is the most common of the several penalties pro- 
vided in 19 U.S.C. 1584. However, if the master or person in charge 
(or commander) fails to produce the manifest, or if any merchandise 
described in the manifest is not found onboard (a shortage), a penalty 
of $500 is assessed. 

Section 109 of the act amends 19 U.S.C. 1584 to limit the penalty 
provided for an overage to the lesser of the domestic value of the 
merchandise or $10,000. In addition, section 109 provides that before 
a claim for a monetary penalty in excess of $500 resulting from an 
overage, failure to produce the manifest, and a shortage may be made, 
a prepenalty notice must be issued. The person suspected of a viola- 
tion must be provided the opportunity to discuss with Customs 
officials why a penalty notice should not be issued, or, if issued, why 
it should be in a lesser amount than proposed. 

Section 109 of the act also extends the liability for the various 
penalties under 19 U.S.C. 1584 to any person directly or indirectly 
responsible for any discrepancy in the manifest. Previously, only the 
master of the vessel, the person in charge of the vehicle, or the owner 
of the vessel or vehicle (or the commander or owner of the aircraft), 
was liable for a penalty. 

Under 19 U.S.C. 1584, if Customs is satisfied that the manifest is 
incorrect by reason of clerical error or other mistake and that no part 
of the merchandise not found onboard was unloaded or discharged 
except as specified in the report of the master (or commander), 
penalties shall not be incurred. The act amends 19 U.S.C. 1584 by 
defining the term “‘clerical error” as a “nonnegligent, inadvertent, or 
typographical mistake in the preparation, assembly, or submission of 
the manifest.” 

Accordingly, it is proposed to amend part 162, Customs Regulations 
(19 CFR, pt. 162), by adding a new section 162.72(b) in subpart G to 
set forth the penalty of $500 for failure to produce a manifest, the 
penalty of $500 for a shortage, and the penalty of the lesser of the 
domestic value of the merchandise or $10,000 for any overage. This 
section also would state what persons would be liable for these penal- 
ties. In administering this section, Customs will endeavor to assess 
penalties only against the parties actually responsible for the manifest 
discrepancy. For example, a penalty under 19 U.S.C. 1584 would not 
be assessed against the carrier if the record clearly showed that the 
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argo was packaged in such a way that the carrier’s empl 

agents were prevented from knowing its contents. An example of such 
packaging would be that a cargo container was filled at the exporter’s 
factory in a foreign country and was not opened until it reached the 
importer’s facility in the United States. 

Proposed section 162.70(a)(1) would make the new previsions 
applicable to violations that occur after October 3, 1978, the effective 
date of section 109 of the act. 

The prepenalty notice procedure in proposed sections 162.76, 162.78, 
and 162.79, applicable to violations of 19 U.S.C. 1466, also would be 
applicable to these violations. However, the prepenalty notice also 
would describe the merchandise and the details of any discrepancy 

a 


ovees or 


in the manifest, and no prepenalty notice would be issue 
posed penalty is $500 or less. 


ml 
x & 


if the pro- 


he following sections of the Customs Regulations also would be 
amended to conform to the new statutory language: 

1. Footnote 23 to section 4.12, which contains part of the text of 
19 U.S.C. 1584; 

2. Sections 4.12(a)(5) and 6.7(h) (5), which define the term “clerical 
error or other mistake;’’ and 

3. Section 162.65(c), which specifies the persons to whom a notice 
and demand for payment of a penalty for failure to manifest narcotics 
or marihuana will be sent. 


FALSE AND FRAUDULENT ENTRY OF MERCHANDISE 


4. Prior to the enactment of Public Law 95-410, if any person 
entered or introduced, or attempted to enter or introduce, or aided or 
procured the entry or introduction of, merchandise into the commerce 
of the United States by means of specified false or fraudulent acts 
or omissions, the merchandise or its domestic value was subject to 
forfeiture under section 592, Tariff Act of 1930, as amended (19 U.S.C. 
1592). Section 110 of the act completely revises 19 U.S.C. 1592. 

The penalty has been changed from an in rem penalty, forfeiture of 
the merchandise or its domestic value, to an in personam penalty, a 
monetary liability of the violator. However, seizure of the merchandise 
is permitted if Customs has reasonable cause to believe that the im- 
porter is insolvent or outside U.S. jurisdiction, or that seizure is neces- 
sary to protect the revenue or prevent the importation of prohibited 
or restricted merchandise. The seized merchandise would be forfeited 
to the United States under 19 U.S.C. 1592 only if the monetary 
penalty is not paid. 

The monetary penalty has been changed from a fixed amount, the 
domestic value of the merchandise, to an amount varying according 
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to the violator’s culpability, that is, whether the violation is the result 
of fraud, gross negligence, or negligence. The penalty for a fraudulent 
violation may not exceed the domestic value of the merchandise. The 
penalty for gross negligence may not exceed the lesser of the domestic 
value or 4 times the loss of duties involved. Ii there is no loss of 
duties, the penalty for gross negligence may not exceed 40 percent 
of the dutiable value of the merchandise. The penalty for negligence 
would be the lesser of the domestic value or twice the loss of duties. 
If there is no loss of duties, the negligence penalty could not exceed 20 
percent of the dutiable value. No penalty may be assessed because of 
clerical errors or mistakes of fact unless they are part of a pattern of 
negligent conduct. 

If the violator makes a prior disclosure of a fraudulent violation, 
the penalty may not exceed an amount equal to the loss of duties, or 
10 percent of dutiable value if there is no loss of duties. If it is a 
erossly negligent or negligent violation that is disclosed, the penalty 
may not exceed the amount of interest accruing on the loss of duties. 

A prepenalty notice procedure for suspected violations of 19 U.S.C. 
1592 has been provided. The notice would not be required, however, in 
noncommercial cases or if the proposed penalty is $1,000 or less. The 
act thus incorporates, in general, the prepenalty notice procedure 
in part 171, Customs Regulations (19 CFR, pt. 171). 

The act also provides that the alleged violator shall have a reason-. 


able opportunity to make oral and written presentations in seeking 
relief from a penalty under section 618, Tariff Act of 1930, as amended 
(19 U.S.C. 1618). At the conclusion of any proceeding under 19 U.S.C. 
1618, Customs is required to provide a written statement setting forth 
the determination and the findings of fact and conclusions of law on 
which the determination is based. 


Except for alleged intentional violations which (1) involve Japanese 
television receivers that were or are the subject of antidumping pro- 
ceedings, (2) occurred before October 3, 1978, and (3) were the subject 
of a Customs investigation begun before October 3, 1978, these 
changes to 19 U.S.C. 1592 are effective with respect to proceedings 
commenced after December 31, 1978. Therefore, the excepted viola- 
tions, and all other violations for which proceedings commenced before 
January 1, 1979, will continue to be subject to the provisions of 19 
U.S.C. 1592 existing before its amendment by Public Law 95-410 and 
to the applicable provisions of parts 162 and 171, Customs Regula- 
tions, currently in force. 

It is proposed, therefore, to add provisions relating to violations of 
19 U.S.C. 1592 to new subpart G of part 162, Customs Regulations. 

Proposed section 162.70(a)(2) would identify those violations of 19 
U.S.C. 1592 covered by the provisions in subpart G, and would state 
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that all other provisions of part 162 would apply to those violations, 
unless subpart G provides special procedures. 
Proposed socio 162.71 would define the following terms used in 


sub part G: “Loss of duties,” “actual loss of duties,” “potential loss 


of duties,” “noncommercial importation,” ‘clerical error,” and “mis- 
take of fact.” 

Proposed section 162.73 would state the maximum monetary penal- 
ties assessable under 19 U.S.C. 1592. It essentially would follow the 
language of the statute, setting forth the ceilings for the monetary 
penalties. 

Proposed section 162.74 would contain procedures relating to the 
prior disclosure provisions of the act similar to Customs current vol- 
untary disclosure procedures set out in section 171.1(a), Customs 
Regulations (19 CFR 171.1(a)), as amended by T.D. 78-152, pub- 
lished in the Federal Register on June 1, 1978 (43 F.R. 23711). It 
would state that a prior disclosure is made if the person concerned 
discloses the circumstances of the violation before, or without knowl- 
edge of, the commencement of a formal investigation, and tenders 
any loss of duties at the time of disclosure or within 30 days after 
Customs notifies him of the amount of the loss of duties. The person 
who claims a lack of knowledge of the commencement of a formal 
investigation would have to prove that lack of knowledge. It also is 
proposed to authorize the district director to extend that 30-day period 
if he determines there is good cause to do so. If a prior disclosure were 
made the amount of the monetary penalty would be limited as pro- 
vided in proposed section 162.73. 

Proposed section 162.74 also would continue the current practice of 
the district director referring disclosures to the field office of the 
Office of Investigations. After investigation, the matter would be 
referred back to the district director to determine whether a prior 
disclosure has been made. Proposed section 162.74 also would 
forth the circumstances constituting ‘commencement of a formal 
investigation.” ‘The circumstances would be identical to those in 
section 171.1(a)(1), Customs Regulations, which are considered in 
determining whether an investigation has been initiated for purposes 
of applying the voluntary disclosure provisions. 

Proposed section 162.74 also would continue Customs policy of 
not assessing a penalty if the disclosed violation involves a loss of 
duties of $2590 or less and ™ other criteria of section 171.1(a) (3) (ii) 
are met. However, for cases to which subpart G of part 162 relates, 
it is proposed to change the procedures in section 171.1(a)(2) with 
regard to undisclosed violations discovered by Customs as = result 
of the investigation ef another violation. Customs now treats these 
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undisclosed violations as ‘disclosed’ as long 4s they are not inten- 
tional violations. Because of a congressional inten it as expressed in 
the legislative history of the act (H. Rept. No. 95-621, 95th Cong 

Ist sess., p. 17 (1977)), it is p aaa to include in the regulations a 
provision stating that this type of violation no longer will be treated 
as if “disclosed,” and therefore will not be entitled to treatment under 
the prior disclosure provisions. 

Proposed section 162.75 would contain the provisions relating to 
seizures under 19 U.S.C. 1592. It would emphasize that seizure is a 
provisional remedy authorized only under the limited circumstances 
set forth in the act. Moreover, no seizure would be allowed if a j 
disclosure were made. It also would provide specifically for 
notice already requ red under section 162.31 ‘19 CFR 162.: 

Proposed section 162.75 also would specify that the seized merchan- 
dise would be released upon the deposit of security equal to the maxi- 
mum penalty which may be assessed. It is proposed that the 


4 
} 


merchandise iid be released, upon deposit of security equal te the 


he 
penalty : ssed, to the person from whom seized if the entry is not 


prohibited or restricted. It also is proposed that the merchandise 
could be released to any other person upon deposit of adequate 
security, (1) if the entry is not prohibited or restricted, (2) if the district 
director is satisfied that the person has a substantial interest in the 
merchandise, and (3) if the person submits either a hold-harmless 
agreement or a release from the owner and/or person from whom the 
merchandise was seized. Finally, proposed section 162.75 would state 
that the merchandise may be forefeited only if the monetary penalty 
were not paid on time. 

Proposed section 162.77 would contain the prepenalty notice re- 
quirements of the act. Because seizure is a provisional remedy, the 
proposed section would state that the notice will be issued whether 
or not a seizure has been made. It also would set forth the require- 
ments for the contents of the prepenalty notice as specified in the act 
and would state that no prepenalty notice would be needed if the 
claim were for $1,090 or less or if it involved a noncommercial importa- 
tion. 

Proposed sections 162.78 and 162.79 would contain the provisions 
relating to making representations in response to the prepenalty notice 
and acting on those presentations. These provisions would apply to 
alleged violations of 19 U.S.C. 1592 as well as to alleged violations of 
19 U.S.C. 1466 and 1584. 

Proposéd section 162.79a would provide for a written notice of a 
claim for a monetary penalty if no prepenalty notice were required. 
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a section 162.79b would reflect the change 
that actual loss of duties shall be collected for a vi 
1592, ale yr not a monetary penalty is assessed. 

In addition to adding new su by part G to part 162, it al 
to amend part 171, relating to petitions for 1 
or forfeitures incurred. 

Section 171.1 would be amend d to except the cases under subpart 
G, part 162, from its provisions. Sections 171.1 contains the voluntary 
disclosure and prepenalty notice provisions which will continue to 
apply to i9 U.S.C. 1592 cases which do not come under the act. 

A new section 171.14 would be added to provide for an oral presen- 
ation seeking relief from penalties incurred for violations of 19 U.S.C 
1592 for which proceedings commenced after December 31, 1978. The 
person desiring to ie an oral presentation in support of a petition 
for relief would have to request an opportunity to do so in the peti- 
tion. If so requested, Customs would give him a reasonable oppor- 
tunity to make the presentation. In addition, other oral presentations 
could be allowed in the discretion of the diataien soa regional 


commissioner, or Commissioner whenever a petition or supplemental 


petition is under his consideration. Thus, the current Customs prac- 
tice of allowing oral presentation of arguments for relief whenever 
appropriate would be continued. 

New section 171.31a would provide for written statements to the 
petitioner of the Customs decision as to relief from those violations. 
the statement would set forth the findings of fact and conclusions of 
Jaw upon which the decision is based. 

It also is proposed to amend other sections of the Customs Regula- 
tions to conform to changes made by the act. Rather than provide 
for a separate section in new subpart G relating only to the penalties 
to which the act relates, it is proposed to amend the following sections 
so as to apply to all penalty cases: 

1. Section 10.41(d), Customs Regulations (19 CFR 10.41(d)), 
provides that any foreign vehicle, aircraft, or boat used in interna- 

tional traffic without a proper entry having been made will be —- 
to “forfeiture” under 19 U.S.C. 1592. Sections 123.12(c) and 123.14(d), 
Customs Regulations (19 CFR 123.12(c), 123.14(d)), seeietile that 
the use of foreign locomotives, railroad equipment, trucks, buses, or 
taxicabs in violation of the regulations relating to international 
traffic from aoe countries will subject them to “forfeiture” 
under 19 U.S.C. 1592. Inasmuch as the act provides for monetary 
penalties under ci statute and limits the circumstances under which 
seizure and forfeiture may take place, it is proposed to amend these 
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three sections to provide that the use of the articles without making 
proper entry or in violation of the regulations may result in “liabilities” 
being incurred under 19 U.S.C. 1592. 

2. Section 162.21(a), Customs Regulations (19 CFR 162.21(a)), as 
amended by T.D. 77-136, published in the Federal Register on May 17 
1977 (42 F.R. 25323), states when Customs officers will seize mer- 
chandise. It provides that any Customs officer having reasonable 


cause to believe that a law has been violated, making property sub- 


tT 


ject to forfeiture, will seize the property if it is available, except for 


violations of 19 U.S.C. 1592 when the circumstances set out In section 
162.41(a) exist. Because the act limits the use of seizure as a remedy 
for violations of 19 U.S.C. 1592, and authorizes a monetary penalty 
as an alternative to seizure for violations of 19 U.S.C. 1446 and 46 
U.S.C. 883, section 162.21(a) is inconsistent with the act in that this 
section mandates seizure in many cases. Therefore, it is proposed to 
amend section 162.21(a) to provide that property may be seized by 
any Customs officer who has reasonable cause to believe that any law 
or regulation enforced by Customs has been violated, by reason of 
which the property has become subject to seizure or forfeiture. A 
new sentence also would be added to that section to make it clear that 
the section does not authorize seizures otherwise restricted, nor does 
it authorize a remedy other than seizure when it is required by law. 
3. Section 162.43(b), Customs Regulations (19 CFR 162.43(b)), 
relating to appriasement of property for penalty purposes, provides 
that for property not under seizure, the basis for the claim for for- 
feiture value or for assessment of a penalty is the domestic value of 
the property. Because the act provides that penalties may be less than 
the full forfeiture value and may be based on dutiable value, it is 
proposed to amend that section to make it clear that domestic value 
is the basis for a claim for forfeiture value or for an assessment of a 
penalty relating to forfeiture value. 

AUTHORITY 
These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66), sections 466, 584, 592, 624, 46 Stat. 718, 
S, as amended, 759 (19 U.S.C. 1466, 1584, 1592, 1624), section 
s amended (46 U.S.C. 883), and section 1190, 72 

led (49 U.S.C. 1509). 

COMMENTS 


Consideration will be given to any written comments on these pro- 
posed amendments that are submitted timely, preferably in triplicate, 
to the Commissioner of Customs. Comments submitted will be avail- 


able for public inspection in accordance with section 103.8(b), Customs 





CUSTOMS 37 


Regulations (19 CFR 103.8(b)), during regular business hours at the 
Regulations and Legal Publications Division, Headquarters, U.S. 
Customs Service, 1301 Constitution Avenue NW., room 2335, Wash- 
ineton, D.C. 20229. 
DRAFTING {!NFORMATION 
The principal author of this document is Richard M. Belanger, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 
PROPOSED AMENDMENTS 
It is proposed to amend parts 4, 6, 10, 123, 162, and 171 of the Cus- 
toms Regulations (19 CFR, pts. 4, 6, 10, 123, 162, 171) in the following 
manner: 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1, It is proposed to amend footnote 23 to section 4.12 to read as 
follows: 
4.12 Explanation of manifest discrepancy. 
* * * * * * * 
23 * * * If any merchandise described in such manifest is 


not found on board the vessel or vehicle the master or other person 
in charge or the owner of such vessel or vehicle or any person 


directly or indirectly responsible for any discrepancy between 
the merchandise and said manifest shall be subject to a penalty 
of $500: Provided, That if the collector (appropriate C ustoms 
officer) shall be satisfied that the manifest * * * is incorrect 
by reason of clerical error or other mistake and that no part of 
the merchandise not found on board was unshipped or discharged 
except as specified in the report of the master, said penalties 


* 32 


shall not be incurred. * 

(Sec. 584, Tariff Act of 1930, as amended; 19 U.S.C. 1584) 

It is proposed to amend the second sentence of section 4.12 (a) (5) 
to read as follows: 

(a) * kK * 

(5) * * * For purposes of this section, the term ‘clerical 
error” is defined as a nonnegligent, inadvertent, or typograhpical 
mistake in the preparation, assembly, or submission of the 
mainfest. * * 

It is proposed to amend section 4.80 by re ating present 
paragraphs (b), (c), (d), (e), (f), and (g) as (c), (d), (@), (f), (g), and 
(h), respectively, and by inserting a new paragraph ) to read as 
follows: 

4.80 Vessels entitled to engage in coastwise trade 


* * * * * 
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(b) Penalties for violating coastwise laws. 

(1) The penalty imposed for the illegal transportation of mer- 
chandise between coastwise points is forfeiture of the merchandise 
or, in the discretion of the district director, a monetary penalty 
in an amount up to the value of the merchandise to be recovered 
from the consignor, seller, owner, importer, consignee, agent, or 
other person or persons so tr ansporting or causing the merchan- 
dise to be transported (46 U.S. 883). 

(2) The penalty imposed for the unlawful transportation of 
passengers between coastwise points is $200 for each passenger 
so transported and landed (46 U.S.C. 289). 


PART 6—AIR COMMERCE REGULATIONS 


It is proposed to amend the second sentence of section 6.7(h)(5) 
to read as follows: 
6.7 Documents for entry. 
* * a 


) * For purposes of this section, the term ‘ ‘clerical error’ 
is defined as a nonnegligent, inadvertent, or typog raphical cua 
in the preparation, assemb ly, or submission of the manifest. * * * 

PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 
It is proposed to amend the last sentence of section 10.41(d) to 
read as follows: 
10.41 Instruments, exceptions. 

(d) * * * The use of any such vehicle, aircraft, or boat without a 
proper ates having been made may result in laibilities being 
incurred under section 592, Tariff Act of 1930, as amended 
(19 U.S.C. 1592). 

PART 123—CUSTOMS RELATIONS WITH CANADA AND MEXICO 
It is proposed to amend section 123.12(c) to read as follows: 


123.12 Entry of foreign locomotives and equipment in inter- 
national traffic. 


(c) Penalty for improper use.—The use of any foreign locomotive 
and other foreign railroad equipment in violation of this section 
may result in habilities being incurred under section 592, Tariff 
Act of 1930, as amended (19 U.S.C. 1592). 


. It is proposed to amend section 123.14(d) to read as follows 

123.14 Entry of foreign-based trucks, buses, and taxicabs in 
international traffic. 

(d) Penalty for improper use-—The use of any vehicle referred 

to in this section in violation of this section may result in habili- 
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ties being incurred under section 592, Tariff Act of 1930, 


amended (19 U.S.C. 1592). 
PART 162—INSPECTION, SEARCH, AND SEIZURE 
. It is proposed to amend section 162.21(a) to read as follows: 
162.21 Responsibility and authority for seizures. 

(a) Seizures by Customs officers—Property may be seized, if 
available, by any Customs officer who has reasonable cause to 
believe that any law or regulation enforced by the Customs Serv- 
ice has been violated, by reason of which the property has become 
subject to seizure or forfeiture. This paragraph does not authorize 
seizure when seizure or forfeiture is restricted by law or regula- 
tion (see, for example, sec. 162.75), nor does it authorize a remedy 
other than seizure when seizure or forfeiture is required by law oz 
regulation. A receipt for seized property shall be given at the time 
of seizure to the person from whom the property is seized. 

2. It is proposed to amend the first sentence of section 162.43(b) 
to read as follows: 
162.43 Appraisement. 


* * * * * * 


(b) Property not under seizure-—With respect to property 
not under seizure, the basis for a claim for forfeiture value or for 
an assessment of a penalty relating to the forfeiture value is the 
domestic value as defined in paragraph (a), except that the value 
shall be fixed as of the date of the violation. * * * 

* * * * * * ca 


3. It is proposed to amend the first sentence of section 162.65(c) 
to read as follows: 


162.65 Penalties for failure to manifest narcotic drugs or 
marihuana. 
* * * * * oa 


(c) Notice and demand for payment of penalty—A written 
notice and demand for payment of the penalty for failure to 
manifest incurred under section 584, Tariff Act of 1930, as 
amended (19 U.S.C. 1584), together with a copy of 19 U.S.C. 
1584, shall be sent to the master of the vessel, or commander 
of the aircraft, or the person in charge of the vehicle and to the 
owner of the vessel, aircraft, or vehicle, or any person directly 
or indirectly responsible. * * * 

* * * * * * * 


4. It is also proposed to amend part 162 by adding a new subpart 
G to read as follows: 
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SUBPART G—SPECIAL PROCEDURES FOR CERTAIN VIOLATIONS 
162.70 Ap] slicability. 

(a) The provisions of this subpart apply only to fines, penalties, 

‘ forfeitures incurred for the followmg violations of the cus- 
eens laws: 

(1) Violations of sections 466 and 584(a)(1), Tariff Act of 1930, 
as amended (19 U.S.C. 1466, 1584(a)(1)), that occur after 
October 3, 1978, and 

(2) Except as provided in paragraph (b), violati _ of section 
592, Tariff Act of 1930, as amended (19 U.S.C. 1592), with 
respect to which proceedings have commenced after De ecember 

, 1978. For purposes of this subparagraph, a proceeding com- 
mences with the issuance of a prepenalty notice or, if no pre- 
penalty notice is issued, with the issuance of a notice of a claim 
for a er penalty. 

(b) The provisions of this = irt do not apply to alleged 
intent ional violations of 19 U.S.C. 1592 if the alleged violation— 

(1) Involves television receivers that are the products of Japan 
— were or are the subject of antidumping proceedings (see sec. 

153.46 of this chapter), 

(2) Occurred before October 3, 1978, and 

(3) Was the subject of a Cus stoms investigation begun before 
October 3, 1978. 

(c) The provisions of subparts A through F of this part shall 
apply to the violations referred to in paragraph (a) unless this 
subpart specifically provides otherwise. 

162.71 Definitions. 

When used in this subpart, the following terms shall have th 
meanings indicated: 

i) Loss of duties —‘‘Loss of duties” means the duties of which 
the Government is or may be deprived by reason of the violation 
and includes both actual and potential loss of duties. 

(1) Actual loss of duties —‘Actual loss of duties’ means the 
duties of which the Government has been deprived by reason of 
the violation in respect of entries on which liquidation had become 
ae at the time of discovery of the violation. 

2) Potential loss of duties —‘“Potential loss of duties” means 
Pe sation of which the Government tentatively was deprived 
by reason of the violation in respect of entries on w hich liquidation 
had not become final at the time of discovery of the violation. 

(b) Noncommercial importation — ‘Noncommercial importa- 
tion’? means merchandise imported by a traveler for an indi- 
vidual’s personal or household use, or as a gift, but not imported 
mh sale or other commercial purposes. 

(c) Clerical error.—‘‘Clerical error” means an error in the prepa- 

ration, assembly, or submission of a document which results when 
a person intends to do one thing but does something else. It in- 
cludes, for example, errors in transcribing numbers, errors in 


arithmetic, and the failure to assemble all the documents in a 
record. 
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(d) Mistake of fact —‘‘Mistake of fact’? means an action based 
upon a belief by a person that the material facts are other than 
they really are; it can be that a fact exists but is unknown to the 
person, or that he believes something is a fact when in n reality it 
is not. An action is not a mistake of fact if the belief 
is caused by the neglect of a legal duty. 
162.72 Penalties under sections 466 and 584(a)(1), Tariff Act 
of 1930, as amended. 


oOceéeca.—— 


(a) Foreign repairs and equipment purchases; election 
| 


to p? 
If the district director has reasonable cause to believe that a 
violation of section 466, Tariff Act of 1930, as amended (19 U.S.C. 
ee has occurred, he may elect to proceed against the vessel 
or aircraft, or against the violator = a claim for a monetary 
penalty in an amount up to the domestic value of the vessel or 
aircraft. 

(b) Falsity or lack of manifest—The penalties for violation 
of section 584(a) (1), Tarifl Act of 1930, as amended (19 U.S.C. 
ane ) (1)), are as follows: 

(1) A penalty of $500 against the master 
mander of an aircraft, or the person in = arge of a vehicle bound 
to the Unitec States who does not produce the manifest on 
demand. 

(2) A penalty of $500 against the master of a vessel, the 
commander of an aircraft, the person in charge of a vehi oe or 
the owner of the neta aircraft, or vehicle, or any person directly 
or indirectly responsible for the discrepancy, if any n rerchi indise 
described in the manifest is not found onboard (a “short: rc'e’’), 

(3) A penalty equal to the lesser of $10,000 or the domestic 
value of merchandise found onboard of, or alter having been 
unladen from, a vessel, aircraft, or vehicle, which is not included 
or described in the manifest or does not agree with it (an “over- 
age’). This penalty may be assessed against the master of the 
vessel, the commander of the aircraft, the person in charge of 
the vehicle, the owner of the vessel, aircraft, or vehicle, or any 
person directly or indirectly responsibile for the discrepa 
Unmanifested merchandise belonging to or consigned to Re 
master or crew of the — the commander or crew of the air- 
craft, or to the owner or person in charge of the vehicle, also 
shall be subject to foeleatss. 

(c) Exception.—There is no violation, and consequently no 
penalty incurred under paragraph (b), in the circumstances 
described in sections 4.12(a)(5) and 6.7(h)(5) of this chapter. 


162.73 Penalties under section 592, Tariff Act of 1930, 
amended. 

(a) Maximum penalty without prior disclosure.—If the person 
concerned has not made a prior disclosure as provided in section 
172.74, the monetary penalty under section 592, Tariff Act of 
1930, as oars 19 U.S.C. 1592), shall not exceed: 

(1) For fraudulent violations, ‘the domestic value of the 
nian 


of a vessel, the com- 
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(2) For grossly negligent violations, 

(i) The lesser of the domestic value of the merchandise or 
four times the loss of duties, or 

(ii) If there is no loss of duties, 40 percent of the dutiable 
value of the merchandise; and 

(3) For negligent violations, 

(i) The lesser of the domestic value of the merchandise or two 
times the loss of duties, or 

(ii) If there is no loss of duties, 20 percent of the dutiable value 
of the merchandise. 

(b) Maximum penalty with prior disclosure—If the person 
concerned has made a prior disclosure, the monetary penalty 
shall not exceed: 

(1) For fraudulent violations, 

(i) One times the loss of duties, or 

(i1) If there is no loss of duties, 10 percent of the dutiable value 
of the merchandise; and 

(2) For grossly negligent and negligent violations, the interest 
on any loss of duties. The interest shall be computed from the 
date of liquidation at the prevailing rate of interest applied under 
section 6621, Internal Revenue Code of 1954, as amended (26 
U.S.C. 6621). 

_(c) Exception; clerical error or mistake of fact—There is no 
violation and, consequently, no penalty incurred, if the falsity or 
omission is due solely to clerical error or mistake of fact, unless 
the error or mistake is part of a pattern of negligent conduct. 
162.74 Prior disclosure. 

(a) In general.—A prior disclosure is made if the person con- 
cerned discloses the circumstances of a violation of section 592, 
Tariff Act of 1930, as amended (19 U.S.C. 1592), before, or with- 
out knowledge of, the commencement of a formal investigation 
of that violation, and makes a tender of any loss of duties in 
accordance with paragraph (e). If a prior disclosure is made, the 
maximum penalties shall be as set forth in section 162.73(b). 

(b) Referral for investigations—Any disclosure of a violation 
shall be referred immediately by the district director to the ap- 
propriate field office of the Office of Investigations. Upon comple- 
tion of its investigation, the field office immediately shall return 
the disclosure, together with its report, to the district director fou 
appropriate action. 

(c) Commencement of formal investigation—A formal investi- 
cation of a violation is considered to be commenced: 
~ (1) In the case of a referral by an import specialist or other 
Customs officer of a matter involving the disclosing party and the 
disclosed information for investigation of a possible violation of 
19 U.S.C. 1592, on the date the matter was referred to the Office 
of Investigations; 

(2) In the case of a referral by an import specialist or other 
Customs officer of a request for value, classification or other 
technical investigation, on the date recorded in writing by an in- 
vestigating agent as the date on which he discovered facts and 
circumstances which caused him to believe that the possibility of 
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a violation of 19 U.S.C. 1592 existed with respect to the disclosing 
party and the disclosed information; 

(3) In the case of an investigation prompte d by an individual 
other than a Customs officer with regard to the disclosing party 
and the disclosed information, on the date recorded on the Memo- 
randum of Information Received, Customs Form 4621, by the 
Office of Investigations as the date on which the information was 
received; 

(4) In the case of an ongoing investigation of a possible viola- 
tion of 19 U.S.C. 1592 not involving the disclosing party and the 
information disclosed, on the date recorded in writing by an 
investigating agent as the date on which he discovered facts and 
circumstances which caused him to believe that the possibility of 
a violation of 19 U.S.C. 1592 existed with respect to the disclosing 
party and the disclosed information; 

(5) In the case of a general ongoing investigation of a specific 
class of goods or industry, on the date recorded by the Office of 
Investigations as the date on which it determined to direct its 
investigation specifically to the disclosing party and the disclosed 
information; and 

(6) In all other cases, on the date recorded in a Report of 
Investigation, Customs Form 23, as the date on which an inves- 
tigator was assigned to investigate ee. violations of 19 U.S.C. 
1592 by the disclosing party with respect to the disclosed 
information. 

(d) Proof of lack of knowledge.—A person who claims a lack of 
knowledge of the commencement of a formal investigation has 
the burden to prove that lack of knowledge. 

(e) Tender of loss of duties.—A person who discloses the circum- 
stances of the violation shall tender any loss of duties at the time 
of disclosure, or within 30 days after the district director notifies 
the person in writing of his calculation of the loss of duties. The 
district director may extend the period if he determines there is 
good cause to do so. 

(f) Undisclosed violations —Undisclosed violations discovered 
by Customs as the result of an investigation of a prior disclosure 
of another violation shall not be entitled to treatment under the 
prior disclosure provisions. 

(g) Minor violations —If the district director determines that: 

(1) The disclosed violation involves a loss of duties of $250 or 
less, 

(2) Any loss of duties has been deposited, and 

(3) The violation disclosed either does not extend to other 
ports, or heute has been disclosed at other ports, he shall not 


y 1it 


refer the matter for investigation or establish a penalty case 


unless there are compelling reasons for doing so, such 


2s a history 
of similar violations. 


162.75 Seizures limited under section 592, Tariff Act of 1930; 
as amended. 

(a) When authorized—Merchandise may be se! 

of section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592) 


zed for violation 
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“a 
Lit 


1a 


only if the district director has reasonable cause to believe that 
a person has violated the statute, and that 

(1) The person is insolvent, 

2) The person is beyond the j jurisdiction of the United States 

(3) rll A otherwise is essential to protect the revenue, or 

(4) Seizure is essential to prevent the introduction of pro- 
hibited or restricted merchandise into the Customs territory of 
the Unit ed States. 

(b) No seizure if prior disclosure.— Under no circumstances shall 
merchandise be seized under the authority of 19 U.S.C. 1592 if 
there has been a prior disclosure of the violation. This paragraph 
does not limit seizures under the authority of any other applicable 
law or regulation. 

(c) Seizure notice —If merchandise is seized, the district director 
shall pron iptly issue @ Ww itten notice of seizure to the person 
concerned and to any other person the facts of record indicate 
1as an interest in the ahaa. The seizure notice shall 
contain the information required by section 162.31 and shall 
state w hy the seizure was nec essary. 

(d) Release of seized merchandise. 

(1) To person from whom seized —The district director shall 
return seized merchandise to the person from whom seized upon 
the deposit of security, in a form acceptable to the district 
director, equal to the maximum penalty which may be assessed, 
if the entr y of the merchandise into the commerce of the United 
States is not pr hibited or restricted. 

(2) To others —The district director may release seized mer- 
chandise to any other person upon the deposit of adequate secu- 
rity, in a form acceptable to the district director, if the entry of 
the merchandise into the commerce of the United States is not 
prohibited or restricted, and if: 

(i) The district director is satisfied that the person has a 

substantial interest in the merchandise, and 

(ii) The person submits either an agreement to hold the United 
States and its officers and employees harmless, or a release from 
the owner and/or the person from whom the merchandise was 
seized. 

(e) Forfeiture —If neither a petition for relief is filed in accord- 
ance with part 171 of this chapter, nor the monetary penaity 
paid within the time provided by law, the district director imme- 
diately shall: 

(1) Report the facts to the U.S. attorney for the judicial 
district in which the seizure was made, if the appraised value of 
the seized merchandise exceeds $10,000, or 

(2) Proceed under the summary forfeiture provisions of sub- 
part E of this part, if the appraised value does not exceed $10,000. 


162.76 Prepenalty notice for violations of sections 466 or 
584(a)(1), Tariff Act of 1930, as amended. 
(a) When required—lf the district director has reasonable 


ause to believe that a violation of section 466 or 584(a)(1), 
Tariff Act of 1930, as amended (19 U.S.C. 1466, 1584(a)(1)), has 
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occurred and determines that further proceedings in the f a of a 
1e shall issue to the 
t to issue a der 


claim for a monetary penalty are warranted, he 
person concerned a Ww ritten notice of his inten 
claim. 

(b) Contents. 

(1) Facts of violation.—The prepenalty notice shall: 

(1) Describe the m erchs undise yi s 1p] lie ‘able 

(ii) Set forth the details of the error in the manifest, if applicable, 

(iii) Specify all laws and regulations allegedly violated, 

(iv) Describe all material facts and circumstances which 
establish the alleged violation, and 

(v) State the estimated loss of duties, if any, and, taking into 
account all circumstances, the amount of the proposed monetary 
penalty. 

(2) Right to make pre sente 1tion.—The prepenalty notice also 
shall inform the person of his right to make a written and an oral 
presentation within 30 days of the mailing of the notice (or such 
shorter period as may be prescribed under sec. 162.78) as to why 
a claim for a monetary penalty should not be issued or, if issued, 
why it should be in a lesser amount than proposed. 

(c) Exeeption. cae Drepenatty y notice shall be issued if the 
proposed penalty for an alleged violation of 19 U.S C. 1584(a) (1) 
is $500 or less. 


162.77 Prepenalty notice for’ violations of section 592, Tariff 
of 1930, as amended 

(a) When required—tIt the ijatitien director has reasonable 
cause to believe that a — of section 592, Tariff Act of 
1930, as amended (19 U.S.C. 1592), has occurred, and deter- 
mines that further procee edings are warranted, he shall issue to 
the person concerned a notice of his intent to issue a claim for a 
monetary penalty. The prepenalty notice shall be issued whether 
or not a seizure has been made. 

(b) Contents. 

(1) Facts of violation—The prepenalty notice shall: 

(i) Describe the merchandise, 

(ii) Set forth the details of the entry or introduction, the 
attempted entry or introduction, or the aiding or abetting of the 
entry, introduction, or attempt, 

(iil) Specify all laws and regulations allegediy violated, 

(iv) Disclose all material facts which eatablish the alleged 
violation, 

(v) State whether the alleged violation occurred as the result 
of fraud, gross negligence, or negligence, and 

(vi) State the estimated loss of duties, if any, and, taking into 
account all circumstances, the amount of the proposed monetary 
penalty. 

(2) Right to make presentations—The prepenalty notice also 
shall inform the person of his right to make an oral and a written 
presentation within 30 days of the mailing of the notice (or such 
shorter period as may be prescribed under sec. 162.78) as to why 
a claim for a monetary penalty should not be issued or, if issued, 
why it should be in a lesser amount than proposed. 
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(c) Exceptions —A prepenalty notice shall not be issued if: 
(1) The claim is for $1,000 or less, or 
(2) The violation cccurred with respect to a noncommercial 
importation. 


162.78 Presentations responding to prepenalty notice. 


(a) Time within which to respond.—Unless a shorter period is 
specified in the prepenalty notice or an extension is given in 
accordance with paragraph (b), the named person shall have 30 
days from the date of mailing of the prepenalty notice to make a 
written and an oral presentation. The district director may specify 
a shorter reasonable period of time, but not less than 7 days, if 
less than 1 year remains before the statute of limitations may be 
asserted as a defense. 

(b) Hxtensions.—If at least 1 year remains before the statute 
of limitations may be asserted as a defense, the district director, 
upon written request, may extend the time for filing a written 
presentation, or making an oral presentation, or both, for any of 
the reasons given in section 162.32(a) relating to extensions of 

ime for filing petitions for relief. Other extensions may be author- 
an only by Headquarters. 

(c) Form and contents of written presentation.—The written pres- 
ntation need not be in any particular form, but shall contain 
information sufficient to indicate that it is the written presen ta- 
tion in response to the prepenalty notice. It should contain answers 
to the allegations in the prepenalty notice and set forth the rea- 
sons why the person believes the claim should not be issued or, 
if issued, why it should be in a lesser amount then proposed. 

(d) Additional presentations—In addition to one written and 
one oral presentation, the district director, in his discretion, may 
allow further presentations. 

162.79 Det clinton as to violation. 

(a) No violation.—If, after considering any presentations made 
in response to the prepenalty notice, the district director deter- 
mines that there was no violation by the person named in the 
prepenalty notice, he promptly shall notify the person in writing 
of that determination and that no claim for a monetary penalty 
will be issued. 

(b) Violation. 

(1) Written notice of claim.—If, after considering any presen- 
tations made in response to the prepenalty notice, the district 
director determines that there was a violation by the person 
named in the prepenalty notice, he promptly shall issue a written 
notice of a claim for a monetary penalty to that person. 

(2) Contents ——The notice of a claim for a monetary penalty 
shall contain any changes in the information provided in the 
prepenalty notice, and ‘shall inform the person of his right to 
apply for relief under section 618, Tariff Act of 1930, as amended 
(19 U.S.C. 1618), in accordance with part 171 of this chapter. 


162.79a Other notice. 
If no prepenalty notice is issued, a written notice of any mone- 
tary penalty incurred shall contain the information required 
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under section 162.76(b) (1) or 162.77(b) (1), except that the notice 
shall state the amount of the claim for a monetary penalty. The 
notice also shall inform the person of his right to apply for relief 
under section 618, Tariff Act of 1930, as amended (19 U.S.C 
1618), in accordance with part 171 of this chapter. 
162.79b Recovery of actual loss of duties. 

Whether or not a monetary penalty is assessed under this 
ubt the district director shall require the deposit of any 
subpart, the district director shall require the deposit of any 
actual loss of duties resulting from a violation of section 592. 

Pariff Act of 1930, as amended (19 U.S.C. 1592), notwithstanding 
that the liquidation of the entry to which the joss is attributable 
has become final. 

PART 171-—FINES, PENALTIES, AND FORFEITURES 
1. It is proposed to amend section 171.1 by adding a new paragraph 
(c) to read as follows: 
171.1 Special procedures for certain liabilities incurred under 
section 592, Tariff Act of 1930, as amended. 
* * * * * * * 


(c) Exeeptions.—The provisions of this section do not apply 
to violations referred to in section 162.70(a)(2) of this chapt 


2. It is proposed to amend part 171 by adding a new section 171.14 
to read as follows: 

171.14 Oral presentations seeking relief. 

(a) For certain violations. 

(1) Right to make oral presentation.—If the penalty incurred 
is for a violation of section 592, Tariff Act of 1930, as amended 
(19 U.S.C. 1592), for which proceedings commenced after De- 
cember 31, 1978, the person named in the notice also may make 
an oral presentation seeking relief in accordance with this para- 
graph. For purposes of this paragraph, a proceeding commences 
with the issuance of a prepenalty notice or, if no prepenalty notice 
is issued, with the issuance of a notice of a claim for a monetary 
penalty. 

(2) Prerequisites.—T ‘son shall be given a reasonable op- 
portunity to make an oral ataen provided that a petition 
has been filed under section 171.12, and that the petition con- 
tains a request to present orally the reasons for remission or miti- 
gation of the penalty. 

(b) Other oral presentations.—Oral presentations other than 
those provided in paragraph (a) may be allowed in the discretion 
of the district director, regional commissioner, or Commissioner 
whenever a petition or “supplemental petition is under his 
consideration. 


It is proposed to amend section 171.22(a) to read as follows: 
171.22 Special cases acted upon by district director. 

(a) Merchandise illegally transported coastwise-——A forfeiture 
of merchandise or a monetary penalty incurred under title 46, 
United States Code, section 883, for illegally transporting mer- 
276-385—78S——4 
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chandise coastwise, may be remitted by the district director, 
regardless of the value of the merchandise or the amount of f the 
pena ity, if the petition for relief establishes to the satisfaction of 
the district director that the violation occurred as a direct result 
of an a aoa of the transporting vessel in distress. 


4, It is proposed to amend part 171 by adding a new section 171.31la 
‘ead as follows: 

1.31a Written decision. 

If a petition or supplemental petition (see sec. 171.33) for 
relief relates to a Ser dae of section 592, Tariff Act of 193¢ 
as amended (19 U.S.C. 1592), for which proceedings commenced 
alter December 31, 1978, the petitioner shall be provided with 
a written statement setting forth the oe on the matter and 
the findings of fact and conclusions of law upon which the deci- 
sion is based. For purposes of this section, a proceeding commences 
with the issuance of a prepenalty notice or, if no prepenalty 
notice is issued, with the issuance of a notice of a claim for a 
monetary penalty. 

R. E. CHaAsen, 
Commissioner of Customs. 
Approved: October 26, 1978 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 
{Published in the Federal Register November 16, 1978 (48 FR 53453)] 
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(19 CFR, Pts. 11, 111, 133, 148, and 162) 


Proposed amendments to the Customs Regulations concerning recordkeeping, 
reporting by customhouse brokers, trademarks, and the disposition of forfeited 
distilled spirits, wines, and malt liquor 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed Rule. 


SUMMARY: The “Customs Procedural Reform and Simplification 
Act of 1978”, approved October 3, 1978, made numerous changes to 
the Tariff Act of 1930. One of the significant changes was to require 
that records of the type normally kept in the ordinary course of busi- 
ness be made pertaining to the importation of merchandise and fur- 
nished to Customs, upon re grits for examination and inspection. The 
act also required all licensed customhouse brokers to file a status report 
with Customs on specified dates. In addition, the act modified the 
procedures relating to the importation, seizure, and disposal of articles 
having a U.S.-registered trademark, as well as the disposal of imported 
liquor forfeited to the Government. This document proposes to amend 
the Customs Regulations to reflect these changes. 
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DATES: Comments must be received on or before December 18, 1978. 
ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, attention: Regulations and Legal Publications 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2335, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: John E. Elkins, 
Regulations and Legal Publications Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202- 
566-8237. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Public Law 95-410, the ‘Customs Procedural Reform and Simpli- 
fication Act of 1978” (‘the act’’), was approved on October 3, 1978. 

Two of the major objectives of the act are: 

1. To permit the establishment of more efficient and eflxible pro- 
cedures for handling the documentary and financial aspects of import 
transactions while ensuring compliance with Customs laws and the 
collection of accurate import statistics; and 

2. To modify Customs procedures to expedite the processing of 
goods and individuals while reducing administrative costs for the 
Government. 

To carry out these objectives, numerous provisions of the Tariff 
Act of 1930 were amended. These amendments necessitate changes to 
the Customs Regulations. This document relates only to the record- 
keeping requirements, reporting requirements of customhouse brokers, 
and the importation, seizure, and disposal of articles having a U.S.- 
registered trademark, as well as the disposal of imported liquor 
forfeited to the Government. Additional provisions of the act which 
will require amendments to the Customs Regulations will be the 
subject of other documents published in the Federal Register. 


RECORDKEEPING 


5. Prior to the act, there was no general recordkeeping requirement 
in the Tariff Act of 1930, as amended, applicable to importers. Section 
104 of the act added a new section 508 to require records to be kept by 
any owner, importer, consignee, or their agent who either imports 
goods into the Customs territory of the United States or knowingly 
causes goods to be imported. 

Records pertaining to the importation of merchandise or substanti- 
ating the correctness of information contained in the documents re- 
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quired in connection with the entry of merchandise and which are 
normally kept in the ordinary course of business have to be made, 
kept, and available for examination and inspection by Customs. 
Importers and other affected persons must keep the required records 
for such period as the Secretary of the Treasury may prescribe, not te 
exceed 5 years from the date of entry of the merchandise. 

In general, domestic transactions between an importer and a person 
ordering merchandise from him are excluded from the recordkeeping 
requirement. For example, an individual ordering an article from a 
retailer and a retailer ordering an article from an importer would not 
be required to make a record of the transaction for Customs purposes. 
However, if the person ordering the merchandise from an importer 
provides technical data, molds, equipment, other production assists, 
material, components, or parts with knowledge that they will be used 
in the manufacture or production of the imported merchandise, or the 
terms and conditions of the importation are controlled by the person 
placing the order with the importer (e.g., the importer is merely the 
agent of the person placing the order), records of the transaction must 
be made and kept for Customs purposes. 

It is proposed to amend parts 111 and 162, Customs Regulations, te 
reflect these changes. 


EXAMINATION OF IMPORTERS 


2. Under section 509, Tariff Act of 1930, as amended (19 U.S.C. 
1509), appropriate Customs officers could examine under oath, any 
owner, importer, consignee, agent, or other person, upon any matter 
relating to the classification or value of imported goods and require the 
production of any letters, accounts, contracts, invoices, or other 
documents relating to the goods. An order to appear and produce 
documents under 19 U.S.C. 1509 could be used only to obtain in- 
formation about unliquidated entries or importations made during 
the preceding year. 

As amended by section 105 of the act, 19 U.S.C. 1509 provides that 
the Secretary of the Treasury or his delegate is permitted to summon, 
upon reasonable notice, any person involved with the importation of 
merchandise or any person who has possession, custody, or care of 
relevant records, and to examine records and to take testimony 
necessary to determine the correctness of an entry, the liability of any 
person for duties and taxes, and the amount of fines and penalties, or 
to insure compliance with the applicable laws and regulations admin- 
istered by the Customs Service. 

Special procedures concerning third-party summonses are also pro- 
vided in section 105 of the act. These procedures provide notice to a 
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person whose records of import transactions are being kept by a 


I 
+ 
L 


hird party if that third party is summoned to produce the records. 


r 


The term ‘third-party recordkeeper’’ means: (1) A customhouse 
broker, (2) an attorney, or (3) an accountant. 

It is proposed to amend parts 111 and 162, Customs Regulations, 
to reflect these changes. 


ENFORCEMENT OF ADMINISTRATIVE SUMMONS 


Y 


3. Under section 510, Tariff Act of 1930, as amended (19 U.S.C. 
1510), any person refusing to appear, produce documents, sign a 
deposition, or answer interrogatories under 19 U.S.C. 1509, was sub- 
ject to a penalty of not less than $20 nor more than $500. If an owner, 
importer, or consignee perjured himself during an examination, the 
goods could be forfeited or their value recovered from him. 

As amended by section 106 of the act, 19 U.S.C. 1510 is similar to 
many statutes which provide for judicial enforcement of administrative 
summonses. The U.S. district courts are given jurisdiction, after 
notice and hearing, to compel the production of records or the giving 
of testimony as ordered by Customs under 19 U.S.C. 1509. If a person 
fails to obey a court order, he could be punished for contempt. In addi- 
tion, a person who refused to obey a court order and who is adjudged 
guilty of contempt could be prohibited from importing merchandise or 
obtaining release of any of his perchandise of which Customs has 
custody for so long as he remains in contempt. If he refuses to obey for 
one year, all of his merchandise in Customs custody could be sold at 
public auction or otherwise disposed of under the Customs laws. 

It is proposed to amend part 162, Customs Regulations, to reflect 
these changes. 


REPORTING REQUIREMENT FOR CUSTOMHOUSE BROKERS 


4. Under section 641 of the Tariff Act of 1930 as amended (19 U.S.C. 
1641), the Secretary may prescribe rules and regulations governing the 
licensing of customhouse brokers. Under this section, Customs deter- 
mines the qualifications and responsibilities of brokers, administers 
examinations, and issues, suspends, and revokes licenses. However, 
there is a need for Customs to be provided current information on the 
status of licensed brokers. 

As amended by section 113 of the act, 19 U.S.C. 1641 requires all 
licensed customhouse brokers to file a status report with Customs on 
or before February 1, 1979, and on or before February 1 of each third 
year thereafter. 

Each individual broker is required to state the name and address 
of his business and whether he is actively engaged in transacting 
‘Customs business. Each corporation, partnership, or association is 
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re ‘api o report the name and address of the business, the names 
and addresses of the officers or members licensed as ndividuatd brokers 
for a license, and whether it is actively engaged in trans- 
susiness. It is proposed to amend section 111.50, 

‘culations, ‘eflect these changes. 


DISPOSITION OF FORFEITED MERCHANDISE 


Act of 1930, as amended (19 U.S.C 
1491), merchandise which remains in Customs custody for 1 year 
from the date of its importation witheut the payment of estimated 
duties, storage fees, and other charges is considered unclaimed and 
abandoned to the Government. Abandoned merchandise is appraised 
and sold by Customs at public auction. 
930, as amended (19 U.S.C. 1492), 


ustoms to destroy forfeited merchan- 


ro CAN lee ha f 
Section 492, Tart Act ol 


‘ 


é 
‘ 
1S 
permits the district director of ¢ 


dise subject to internal revenue tax if he believes it “will not s : 


‘or an amount sufficient to pay the taxes due. While section 492 
appears to permit the sale of forfeited liquor, Customs has i sone a ed 

ction 5688(2) of the Internal Revenue Code of 1954 (26 U 
5688(a)) as prohibiting sale and requiring destruction of sates it 
liquor. ’ is the case even though section 5688(a) appears to provic 
an eneption to the general rule if a different manner of inoue ' 
“otherwise provided by law.” As a result, Customs sells abandoned 
liquor and destroys forfeited liquor. 

As amended by section 208 of the act, 19 U.S.C. 1491 explicitly 
permits the sale of forfeited distilled spirits, wines, and malt liquor. 
However, forfeited spirits, wines, or malt liquor cou!d be sold only 
if no Government agency or charitable institution needs them. It is 
preposed to amend section 162.46, Customs Regulations, to reflect 
these changes. 

Section 111 of the act amends sections 607, 610, and 612, 

of 1930, as amended (19 U.S.C. 1607, 1610, 1612), to raise from 

to $10,000 the value of dasedtucliils subject to summary 
feiture. Accordingly, it also is proposed to amend the heading to 
section 162.46, Customs Regulations, to reflect this change. Con- 
forming amendments to the Customs Regulations to incorporate the 


change will be published separately 
TREATMENT OF TRADEMARKED ARTICLES 


6. Section 42 of the act of July 5, 1946 (15 U.S.C. 1124), prohibits: 
the importation of merchandise which copies or simulates a U.S.- 


< 


registered trademark, or which bears any mark or name calculated 


to induce belief that the merchandise is manufactured in the United: 
States. Merchandise which is imported in violation of this provision 
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be: (1) Forfeited and sold by Customs 
tra .demark, (2) returned to the country of 
porter after obliteration of the trademark, 
With respect to imported articles which 
eae 211 of the act provides the following: 
) The articles shail be seized. 
ab) The trademark owner shall be notified of the seizure. 
(c) The articles shall be forfeited to the Government unless the 


trademark owner gives written consent to some other disposition, 
such as reexportation or entry after obliteration of the trademark. 

(cd) The articles shall be delivered to a Federal, State, or local 
government agency which needs them for an official purpose or to 


charitable institution. 


a 


(e) The articles shall be sold at public auction if, after one year, 
they cannot be delivers to a Federal, State, or local government 
agency or a charitable institution. However, unless obliteration of 
the trademark would destroy the articles or be disproporticnately 
expensive with regard to their value, the trademark shall be obliter- 
ated on the articles to be sold. 

(f) Articles which are unsafe or a health hazard shall be destroyed. 

Section 526, Tariff Act of 1930 (19 U.S.C. 1526), prehibits the 
importation of goods bearing a trademark owned by a corporate or 
real citizen of the United States and registered in accordance with 
15 U.S.C. 1124, unless written consent of the trademark owner to 
the goods’ importation has been given. Merchandise imported in 
violation of 19 U.S.C. 1526 may be seized and forfeited by Custon 

As amended by section 211 of the act, 19 U.S.C. 
under certain conditions, the entry of imported trad 


Cipa 


roe 


1526 
rked 
dise accompanying persons arriving in the United States. The 
marked articles must be for the arriving person’s persona! use, an 
the exemption could be claimed only by the same person for the same 
type of article once each 30 days. If any exempt article is sold within 
1 year following importation, the article or its value (to be recovered 
from the importer) would be subject to forfeiture. Generally, the 


exemption would be limited to one article of a type bearing a protected 


trademark. For example, it appears cameras are usually imported 


singly for personal use. Thus only one camera may be bap orted under 
the exemption irrespective of the trademark it bears. The Commis- 
sioner of Customs will determine if a quantity of an article j in excess 
of one may be entered and, with the approval of the Secretary of the 
Treasury, publish in the Federal Register a list of types of articles 
and the quantities of each entitled to exemption. Further, if the holder 

of a protected trademark allows importation of a quantity in excess of 
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one of its praticular trademarked article, the total of those trade- 
marked articles authorized by the trademark holder may be entered 
without penalty. 

It is proposed to amend sections 11.13(d), 133.21(c), and 133.22(c), 
Customs Reculations, to reflect these changes. It is also proposed to 
amend parts 133 and 148, Customs Regulations, by adding new sec- 
tions 133.25 and 148.55, respectively. 

AUTHORITY 

These amendments are proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66); sections 491, 509, 510, 511, 526, 624, 46 Stat. 
726, as amended, 733, as amended, 741, 759 (19 U.S.C. 1491, 1509, 
1510, 1511, 1526, 1624); Public Law 95-410 (October 3, 1978). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments, preferably in triplicate, that are submitted timely 
to the Commissioner of Customs. Comments submitted will be avail- 
able for public inspection in accordance with section 103.8(b), 
Customs Regulations (19 CFR 103.8(b)), during regular business 
hours at the Regulations and Legal Publications Division, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2335, Washington, D.C. 20229. 

The comment period is 30 days, instead of the 60 days ordinarily 
required by Executive Order 12044 of March 23, 1978 (43 F.R. 12661) 
because this proposal is designed to implement legislative changes 
made by Public Law 95-410, which becomes effective upon enactment. 


DRAFTING INFORMATION 
The principal author of this document was John E. Elkins, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 
PROPOSED AMENDMENTS 
It is proposed to amend parts 11, 111, 133, 148, and 162, Customs 
Regulations (19 CFR, pts. 11, 111, 133, 148, 162) in the following 
manner: 
PART 11—PACKING AND STAMPING, MARKING 


It is proposed to amend section 11.13(d) by substituting a comma 
for the period at the end of the section and adding “except articles 
disposed of under section 133.25(a) or (b) of this chapter.” 


PART 111—CUSTOMHOUSE BROKERS 


1. It is proposed to amend section 111.23(a) by substituting “5 
years” for “6 years” wherever it appears. 
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2. It is proposed to amend section 111.25 by ao “in 
accordance with the provisions of sections 162.la through 162.11’ 
for ‘‘on demand.” 


3. It is proposed to amend section 111.26 by substituting “Except 


in accordance with the provisions of sections 162.1la through 162.1i, 
a” for “A” at the beginning of the sentence. 
4. It is proposed to amend section 111.30 by changing the section 


i 


heading and adding a new paragraph (d) to read as follows: 


11.30 Change of business address, organization, or name; 
) z ’ ; 
status report. 


(d) Status report—Each customhouse broker shail file a status 
report with Customs on or before February 1, 1979, pe fa or 
before February 1 of each third year thereafter. The original 
shall be filed with the Commissioner of Customs, U.S. Customs 
Service, attention: Entry and Licensing Branch, Washington, 
D.C. 20229. A copy also shall be filed with the district director 
of Customs in each district where the broker is licensed to trans- 

act Customs business. No form or particular format is required. 
Each individual broker shall state whether he i is acti ively engaged 
in transacting Customs business; if so, he shall state the n ime 


Lik 

under which his business is conducted (if he is a sole proprietor) 
or the name of his employer, his business address (or addresses 
if he has branch offices), and the names of any corporate, partner- 
ship, or association brokers for which he is an o flicer. The report 
of each corporation, partnership, or association shall state the 
name under which its business “ conducted, its business address, 
the names and addresses of the members of the parnership or 
officers of the corporation or association qualifying it for a license, 
and whether it is actively engaged in transacting Customs 
business. 


PART 133—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 
. It is proposed to amend section 133.21(c) by deleting ‘‘or” 
e the end of paragraph (5), replacing the sieniaed at the end of para- 
graph (6) with a semicolon followed by the word “or,” and adding a 
new paragraph (7) to read as follows: 
133.21 Restrictions on importation of articles bearing recorded 
trademarks and trade names. 
* K * * 

(c) Restrictions not applicable. 

(7) The articles of foreign manufacture bear a recorded trade- 
mark and the personal exemption is claimed and allowed under 
section 148.55 of this chapter. 

It is proposed to amend section 133.22(c) by adding two new 
sentences at the end of the section to read as follows: 
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133.22 Detention of articles subject to restrictions. 


(c) Failure to obtain release in 80 days. 

* * * The owner of the trademark will be notified of the seizure 
and the quantity of the articles seized. Unless the trademark 
owner within 30 days of notification provides written consent 
to an importation of the articles, exportation, entry after oblitera- 
tion of the trademark, or other appropriate di isposition, the arti- 
cles shall be disposed of in accordance with section 133.25. 


3. It is proposed to amend part 133 by adding a new section 133.25 
read as follows: 
133.25 Disposition of forfeited trademarked articles 

The Commissioner or his designee shall dispose of forfeited 
trademarked articles after obliteration of the trademark, where 
feasible, in the following manner: 

(a) Government use.—By delivery to any Federal, State, or 
local government agency which, in the opinion of the ¢ ‘ommis- 
sioner or his designee, has established a need for the articles. 

(b) Gifts to charities —By delivery to any charitable institution 
which, in the opinion of the Commissioner or his designee, has 
established a need for the articles. 

(c) Sale-——If more than 1 year has passed since the forfeiture, 
the articles may be sold at public auction by the Commissioner or 
his designee. Prior to sale, the Commissioner or his designee shall 
determine that a need for the article has not been established by 
any eligible government eee er charitable institution 
under paragraphs (a) or (b) of this section. 

(d) Destructio m.—If the chin is unsafe or a health hazard, it 
shall be cestroyed. 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


It is proposed to amend part 148 by adding a new section 148.55 

to read as follows: 
] 48. 55 Exemption of articles bearing American trademark. 

a) Application of exemption.—An exemption is provided for 
ca thiaaesa articles accompanying any person arriving in the 
United States which would be prohibited entry under section 
526, Tariff Act of 1930, as amended (19 U.S.C. 1526), or section 
42 of the Act of July 5, 1946 (60 Stat 440: 15 U.S.C. 1124), 
because the trademark has been registered with the U.S. Patent 
Office and recorded with Customs. The exemption may be 
app ili ed to those tradem: arked articles fo foreign manufacture 
bearing a trademark owned by a citizen of, or a corporation or 
association created or organized within, the United States when 
when imported for the arriving person’s personal use in the 
quantities provided in paragraph (c) of this section. Unregistered 
and unrecorded trademarked articles are not subject to quantity 
limitation. 

(b) Limitations. 
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(1) 30-day period.—The exemption In para traph (a) of this 
section shall net be granted to any person who has take n advan- 
tage of the exemption for the same type of article within the 
30-ca ay if rip immediately prior to his arrival in the Unit ed 

The date of the person’s last arrival on which he claimed 

s exemption shall be considered to be the date he last took 
pistes of the exemption. 

(2) Sale of exempted articles—if an article which has been 
exempted is sold within 1 year of the date of importation, the 
article or its value (to be recovered from the importer), is subject 
to forfeiture. A sale subject to judicial order or in the liquida- 
tion of an estate is not subject to the provisions of this paragraph. 

(c) Quantities —Generally, each person arriving in the United 
States may apply the exe] nption to one article of the type bearing 
a protected trademark .The Commissioner shall determine if a 
quantity of an § ankles in excess of one may be entered and, with 
the approval of the Secretary of the Treasury, publish in the 
Federal Register a list of types of articles and the quantities of 
each entitled to the exemption. If the holder of a protected trade- 
mark allows importation of a quantity in excess of one of its par- 
ticular trademarked article, the total of those trademarked articles 
authorized by the trademark holder may be entered without 
penalty. 


PART 162—INSPECTION, SEARCH AND SEIZURE 


1. It is proposed to amend the title to part 162 to read ‘Part 162— 
Recordkeeping, Inspection, Search, and Seizure.”’ 
2. It is proposed to amend section 162.0 by deleting the first sentence 
and inserting the following two sentences: 
162.0 Scope. 

This part sets forth the recordkeeping requirements and pro- 
cedures governing the examination of records and persons in con- 
nection with routine audits and investiga‘ ions of pens ible viola- 
tions of laws and regulations administered by Customs. It contains 
provisions for the inspection, examination, a a search of persons, 
ae aircrait, vehicles, and merchandise involved in imp orta- 
tion, for the seizure of P roperty, and for the forfeiture and sale of 

seized property. , 


» 


3. It also is ey to amend part 162 by deleting present sec- 


+ 
c 
tions 162:1 and 162.2, by amending the title to subpart A to read 


iQ = cd 
Subpart A—Rec ordkeeping, Inspection, Examination and Search, 


and by adding new sections 162.1a through 162.11 to read as follows: 
162.1 [Reserved]. 


162.1a Definitions. 


2 
When used in sections 162.1a thro 62.11, the following 
erms sha!! have the meaning indicated: 

(a) Records —‘‘Records” means: 

(1) Books, papers, correspondence, accounts, statements, 
declarations, technical data, and other documents, including auto- 
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mated record storage devices (e.g., magnetic discs and tapes) and 
computer programs necessary to retrieve information in a usable 
form, which: 

(i) Relate to the importation or entry of merchandise; 

(ii) Are of the type normally kept in the ordinary course of 
business; and 

(ili) Are sufficiently detailed: 

(A) To establish the right to make entry, 

(B) To establish the correctness of any entry, 

(C) To determine the hability of any person for duties and 
taxes due, or which may be due, the United States, 

(D) To determine the liability of any person for fines, penalties, 
and forfeitures, and 

(EZ) To insure compliance with the laws and regulations ad- 
ministered by the Customs Servic e; and 

(2) Any specific records required elsewhere in this chapter. 

(b) Third-party recordkeeper—“Third-party recordkeeper”’ 
means any Customs broker, attorney, or accountant. 

(c) Summons.—‘‘Summons” means any summons issued under 
this subpart which requires the production of records or the 
viving of testimony relating to records. 

(d) Technical data—‘“Technical data” includes records, dia- 
erams, and other data with regard to a business or an engineering 
or exploration operation, whether conducted inside or outside 
the United States, and whether on paper, cards, photographs, 
blueprints, tapes, microfiche, film, or other media. 
162.1b Recordkeeping. 

(a) Who must keep records ——Any owner, importer, consignee, 
or their agent who imports, or knowingly causes to be imported, 
any merchandise into the Customs territory of the United States, 
shall make and keep records as defined in section 162.1a(a). 

(b) Domestic See excluded.—A person ordering merchan- 
dise from an importer in a domestic transaction does not know- 
ingly cause ek aces to be imported and is not required to 
make and keep records unless: 

(1) The terms and conditions of the importation are controlled 
by the person placing the order with the importer (e.g., the im- 
porter is not an — contractor but the agent of the 
person placing the order) ; 

(2) Technical data, pal. equipment, other production assist- 
ance, material, components, or parts are furnished by the person 
placing the order with the importer with knowledge that they 


will be used in the manufacture or production of the imported 
merchandise. 


162.1c Record retention period. 

Unless a different period of time is provided elsewhere in this 
chapter with respect to a specific type of record, any record 
required or made under section 162.1b shall be kept for 5 years 
from the date of entry of the merchandise. 





162.1d Examination of records and witnesses. 
(a) Records.—During the course of any inquiry or investiga- 
tion initiated : 

(1) To determine the correctness of « iny entry, the liability of 
ny person for duties an x. taxes due or which may be due, or any 
iability for fines, penalties, and forfeitures, or 
2) To insure compliance with the laws and regulations admin- 
r 


istered by the Customs Service 


any Customs officer, with the consent of the owner, importer, 
consignee, or their agent, or any other person concerned, may 
examine, or cause to be examined, any relevant records by pro- 
viding the — with reasonable notice, either orally or in 
writing, which describes the records with reasonable specificity 

(b) Summons.—During the course of any inquiry or inve stiga- 
tion initiated for the reasons set forth in paragraph (a), the Con 
missioner of Customs or his designee, but no designee of the Con 
missioner below the rank of district director (area director in 
region IT) or special agent in charge, may with reasonable notice 
issue a summons to any owner, importer f consignee, their agent, 
or any other person who imported merchandise, or knowingly 
caused merchandise to be imported. 

(c) Transcript of testimony under oath.—Testimony of any per- 
son examined under this section shall be taken under oath and 
may be transcribed. 
162.1e Contents of summons. 

(a) Summons for person. —Any st immons issued under section 
162.1d(b) to compel the appearance of an owner, importer, con- 
signee, or their agent, a third- -party recordkeeper, or any other 
person, shall state the follo wing: 

(1) The name and title of the Customs officer before whom the 
appearance shall take plac e; 

(2) The place where ithe person shall appear, not to exceed 100 
wie from the place where the summons was s served; 

(3) The time of appearance; and 

(4) The name and address of the Customs officer issuing the 
summons. 

(b) Summons for records.—If the summons requires the produc- 
tion of records, in addition to containing the information required 
by paragraph (a), the summons shall describe the records with 
reasonable specificity. 
162.1f Service of summons. 

(a) Who may serve.-—Any person designated in the summons is 
authorized to serve it. 

(bd) Method of Service. 

(1) Natural person.—Service upon a natural person shall 
made by personal delivery. 

(2) Corporation, partnership, or association. —Service shall be 
made upon a domestic or foreign corporation, or upon a partner- 
ship or other unincorporated associa ition whic ' is begat to suit 
under a common name, by delivery to an officer, managing or 
general agent, or any other saci authorized to receive service 
of process. 


Na 
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(c) Certificate of service—On the hearing of an application for 
the enforcement of the summons, the certificate of service signed 
by the person serving the summons is prima facie evidence of the 
facts it states. 
162.1¢ Third-party recordkeeper. 

(a) Notice-—Except as provided by paragraph (f), if a sum- 
mons issued under section 162.1d to a tiird- adhe recordkeeper 
requires the production of records or testimony relating to import 
transactions of an owner, importer, consignee, or their agent, or 
any person other than the person summoned, and the person is 
identified in the description of the records in the summons, notice 
of the summons shail be provided the person to whom the records 
relate. 

(b) Time of notice—Notice of service of summons required by 
paragraph (a) should be provided by the issuing officer imme- 
diately after service of summons is obtained under section 162. If, 
but in no event shall notice be given less than 5 business days 
before the date set in the summons for the examination of records 
or persons. 

(c) Contents of notice.—The issuing officer shall insure that any 
notice issued under this section includes a copy of the summons 
and contains the following informat'on: 

(1) That compliance with the summons may be stayed i 
written direction is given by the person receiving notice to = 
person summoned not to comply with the summons. 

(2) That a copy of the direction not to comply and a copy of 
the summons shall be mailed by registered or certified mail to 
the person summoned at the addresses in the summons and to 
the issuing Customs officer. 

(3) That the actions under paragraphs (c)(1) and (c)(2) shall 
be accomplished not later than the day before the day fixed in 
the summons as the day upon which the records are to be ex- 
am’ned or testimony given. 

(d) Service of notice —The issuing officer shall serve the notice 
required by paragraph (a) in the same manner as is prescribed 
in section 162.1f for the service of a summons, or by certified or 
registered mail to the last known address of the person entitled 
to notice. 

(e) Eramination precluded—lIf{ notice is required by this 
section, no records may be examined and no testimony may be 
taken before the date fixed in the summons as the date to examine 
the records or to take the testimony. If the owner, importer, 
consignee, or their agent, or any other person concerned issues 
a stay of the summons, no examination shall take place, and no 
testimony shall be taken, without the consent of the person 
staying compliance, or without an order issued by a U.S. district 
court. 

(f) Hxceptions to notice. 

(1) Personal liability for duties and taxes —This section does 
not apply to any summons served on the person, or any officer 
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or employee of the person, with respect to whose liability for 
duties and taxes the summons is issued. 
(2) Verification.—This section does not apply to any summons 


issued to determine whether or not records of the import trans- 
| 


actions of an identified person have been made or kept. 

) Court order.—Notice shall not be given if a United States 
sae court determines, upon petition by the issuing Customs 
officer, that reasonable cause exists to believe giving notice may 
lead to an attempt: 

) To conceal, destroy, or alter relevant records; 

(ii) To prevent the communication of information from other 
persons through intimidation, bribery, or collusion; or 

(iii) To flee to avoid prosecution, testifying, or production of 
records. 
162.1h Enforcement of summons. 

Whenever any person does not comply with a summons issued 
under section 162.1d, the issuing officer may request the appro- 
priate U.S. attorney to seek an order requiring compliance from 
the U.S. district court for the district in which the person is 
found or resides or is doing business. 

162.11 Failure to comply with court order. 

(a) Importations prohibited.—If a person fails to comply with 
a Court order enforcing the summons, and is adjudged Sales of 
contempt, the Commissioner, with the approval of the Secretary 
of the Treasury, may prohibit that person from directly or 
indirectly importing merchandise, and withhold delivery of 
merchandise imported by that person or for his account for so 
long as he remains in contempt. 

(b) Sale of merchandise—If the failure of a person to comply 
with a summons continues for more than one year after the 
Commissioner issues instructions to withhold delivery, the mer- 
chandise shall be considered abandoned, and shall be sold : 


public auction or otherwise disposed of in accordance vith 
subpart E of this part. 


162.2 [Reserved]. 

4. It is proposed to amend section 162.46(a) by deleting the period 
and adding “or section 491(b), Tariff Act of 1930, as amended (19 
U.S.C. 1491(b)).” 

5. It is proposed to further amend section 162.46 by amending the 
section heading and by adding a new paragraph (e) to read as follows: 

162.46 Summary forfeiture where value not over $10,000; 
Disposition of goods. 


(e) Disposition of distilled spirits, wines, and Ir 
addition to disposition by sale or destruction as prov ided for by 
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this section, distilled spirits, wines, and malt liquor may be 
delivered: 

(1) To any Government agency the district director deter- 
mines has a need for these articles for medical, scientific, or 
mechanical purposes, or for any other official purpose for which 
appropriated funds may be expended by a Government agency, 
or 

(2) By gift to any charitable institution the district director 
determines has a need for the articles for medical purposes. 

R. IE. Cuasen, 
Commissioner of Customs. 
Approved: October 26, 1978. 
RicHarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 16, 1978 (43 FR 53461)] 





U.S. Customs Service 


Customs Penalty Decision 


to fines, penalties, and forfeitures imposed for violations of the Cus- 

toms laws. The decisions involve issues of sufficient general interest 

or importance to warrant publication in the Customs BuLLETIN. 
Dated: November 8, 1978. 


The following decision made by the U.S. Customs Service relates 


Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(C.P.D. 78-6) 
Penalties: Guidelines for Mitigating Violations of 19 U.S.C. 1459 
and 1497 


Date: August 28, 1978 
File: ENF 4-02.2 R:E:M 
608639 


To: Regional Commissioner of Customs, Los Angeles, Calif. 90053. 
From: Director, Entry Procedures and Penalties Division. 


Subject: Internal advice request concerning guidelines for mitigating 
violations of title 19, United States Code, sections 1459 and 1497, 


In your memorandum dated December 27, 1977 (EN F-—4-02-0:1), 
you requested internal advice concerning the guidelines for violations 
of title 19, United States Code, sections 1459 and 1497. You referred 
to a letter dated June 10, 1977, to the District Director of Customs, 
San Diego, Calif., which stated that it is our policy to apply the guide- 
lines for mitigating violations of title 19, United States Code, section 
1584 to violations of section 1459. You pointed out that it has been 
the policy in your region to apply the mitigation guidelines for section 
1497 to section 1459 violations and that to use section 1584 guide- 
lines instead would result in certain inconsistencies. 

Violations of section 1459 occur and its complementary enforcement 
section, title 19, United States Code, section 1460, is applied when a 

63 
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vehicle or vessel carrying a commercial shipment of cargo (too large 
to be confused with “baggage” within the meaning of section 1497) 
enters the United States from a contiguous country without reporting 
(overage). It is indeed our policy to apply the mitigation guidelines 
for section 1584 in these instances because the violation of failing to 
report or manifest cargo is similar to the types of violations subject 
to section 1584. 

Violations of section 1497 occur when a person entering the United 
States fails to declare merchandise contained on his person or in his 
baggage. The violator might arrive from either a contiguous or non- 
coutiguous country by vessel, vehicle, aircraft, or even on foot. Typi- 
cally, the undeclared merchandise is noncommercial or goods not im- 
ported for resale. Mitigation guidelines for section 1497 are, of course, 
applied. 

As a general rule, then, the proper statutory citation for declaration 
or manifesting violations for arrivals from contiguous countries is 
determined by whether the merchandise is commercial or noncom- 
mercial. If the merchandise is commercial, sections 1459 and 1460 
are cited. If the merchandise is noncommercial, section 1497 is cited. 
This policy is reflected in T.D. 55245 (par. 4) and on page 178 of the 
“Fines, Penalties, and Forfeitures Handbook” (P. & P.M. 3000-04, 
Dec. 23, 1977). In fact, you have indicated that this is the practice 
in region VII. 

You also suggested that to make the distinction between commer- 
cial and noncommercial goods is insufficient because section 1497 
can also apply to violations involving commercial goods. It is true 
that section 1497 can apply to violations involving commercial goods, 
and such a situation is provided for in the section 1497 guidelines. 
However, the situation contemplated in those guidelines is that of a 
passenger arriving from a “noncontiguous” country with commercial 
goods. This does not conflict with the established policy of citing 
sections 1459-1460 when the arrival is from a “contiguous” country 
and the goods are commercial. 

Although in most situations the application of the section 1584 
guidelines in ruling on violations of section 1459 will provide equitable 
results, there are instances where the application of section 1497 
guidelines is more appropriate. On occasion passengers arriving from 
a contiguous country fail to declare merchandise concealed on their 
person, or in their baggage which is commercial. The merchandise in 
this situation is most typically jewelry or gems. As has already been 
established, the proper statute to cite is section 1459, and section 1460, 
because the merchandise is commercial and is being entered from a 
contiguous country. However, the characteristics of the violation are 
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more like the typical section 1497 violations than the section 1459 
violation. The person has arrived at the port, presented himself to 
Customs, made a declaration, and failed to declare merchandise which 
he is importing for resale. Because of this similarity to the typical 
section 1497 violation, section 1497 guidelines should be used in this 
type of factual situation. The guidelines were prepared for this situa- 
tion and are therefore more specific than the section 1584 guidelines. 

There are also instances where one arrives by vehicle from a con- 
tiguous country with undeclared commercial merchandise such as 
jewelry for resale which is not located on the person or in baggage 
but could easily be so stored. The proper statute to cite is section 1459 
because the arrival is from a contiguous country and the merchandise 
is being brought in for resale. However, because the merchandise is in 
quantities which would make it easy to conceal in baggage or on the 
person, the violation bears characteristics more similar to a section 
1497 violation than to the typical section 1459 violation. Accordingly, 
section 1497 guidelines should be applied in this situation as well. 

Another instance occurs when merchandise brought into the 
United States from a contiguous country is carried in a vehicle or on 
a person that has failed to report, or has run the port, and the mer- 
chandise is clearly personal and not brought in for resale. The statute 
violated is section 1459 because of the failure to report or attempt to 
run and should be cited. However, in acting on a petition in this 
this situation, mitigation guidelines for section 1497 should be used. 
The rationale for this is that the merchandise is not commercial; and, 
if it had been merely undeclared and not further involved in the 
proceeding-without-a-permit violation, it would have been cited as 
a violation of section 1497. 

The following summarizes the cuidelines discussed. 

Use section 1584 guidelines for: 


All 1459 and 1460 violations involving commercial shipments 
or cargo but not commercial merchandise concealed in baggage 
on the person, or small enough to be so concealed. These viola- 
tions are generally the equivalent of a failure to manifest whether 
of some or ali the merchandise carried. 


? 


Use section 1497 guidelines for: 


All 1459 and 1460 violations involving merchandise that is 
clearly personal and not brought in for resale or commercial 
merchandise concealed in baggage, on the person, or small 
enough to be so concealed. These violations are generally the 
equivalent of a failure to declare. 

Another question you raised in your request concerned disposition 
of the personal penalty under sections 1460, 1497, and 1584 when the 
merchandise is forfeited. If the person subject to the personal penalty 
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fails to file a petition or to pay the penalty as specified,.the case shall 
be referred to the U.S. attorney in accordance with section 162.32(a) 
of the Customs Regulations (19 CFR 162.32(a)). However, when the 
violator files a petition which presents arguments for mitigation, and 
the authorized Customs officer decides nevertheless that forefeiture 
of the merchandise is justified under the facts in the case, the personal 
penalty is usually remitted. The rationale for this is that forfeiture 
of the merchandise is a sufficiently harsh penalty in itself and that the 
violator by filing a petition of relief and arguing for mitigation has 
demonstrated sufficient cause for remission of, at the least, the 
personal penalty. 

Lastly, you ask about the status of the personal penalty when the 
merchandise seized is absolutely prohibited from entry into the 
United States. It has generally been Customs policy, particularly 
when drugs are the contraband, to take a mitigated administrative 
penalty against the violator. (See ‘‘Policies and Procedures Manual,” 
supp. No. 3000-05, dated May 1, 1978.) Absolutely prohibited mer- 
chandise, such as drugs, is different in character from merchandise 
that is referred for forfeiture only after the petition is considered. 
The violator may be presumed to know that the merchandise he is 
attempting to enter without declaring or manifesting is absolutely 
prohibited and that detection means certain forfeiture. Therefore, 
enforcement of a mitigated administrative personal penalty against 
the violator serves to deter this type of violation. 


Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as 
Treasury decisions, the listing describes the issues involved and is 
intended to aid Customs Officers and concerned members of the public 
in identifying matters of interest which recently have been considered 
by the Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, attention: legal reference area, room 2404, U.S. Cus- 
toms Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available ata cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 
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Decisions previously listed in earlier issues of the Customs BULLETIN 
are now available in microfiche forma 
anticipated that a 
The cost for the first set of microfic Fs is $2.55 (15 cents per sheet of 
fiche). Requests for this first set and for subscriptions should be 
directed to the legal reference area. Subscribers will automatically 
receive update as issued and will be billed accordingly. 

Date: November 7, 1978 


through subscription. It is 


tT 
L 
dditions to the microfic he will be made quarterly. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Date of 
decision File No. Issue 





Vessel repair: dutiability of transportation charges under 
19 U.S.C. 1466 
103590 Instruments of international traffic: ‘Chariot’, a large 
wheeled device used to transport flexible pipe between 
wharves and a foreign trade zone 
10-11-78 306553 Entry procedures: general information regarding im- 
porting merchandise into U.S. 
10-11-78 306554 Entry procedures: books sold from docked ship on 
which conferences will be held 
306560 Entry procedures: importation of American-made car 
by a registered alien 
541575 Valuation: whether royalties paid by a licensee for use of 
a trademark and for the licensor’s product warranty 
are part of the constructed value of imported ladies 
garment 
10-16-78 707978 Country of origin marking: aluminum sliding brackets 
and standards 
-29-78 708076 Prohibited and restricted importations: trademark in- 
fringement: sale of goods bearing marks confusingly 
similar to registered trademarks in duty-free shops 
10- 5-78 709494 Prohibited and restricted importations: foreign car 
belonging to a resident alien which does not conform 
to safety or emission standards 
10- 6-78 709514 Country of origin marking: plastic pipe fittings 
6-29-78 044265 Classification: plywood 
8-16-78 047795 Classification: pile weatherstripping 
8-23-78 049482 Classification: aluminized poncho-like garment to be 
worn as a protection against the cold 
10- 4-78 051589 Classification: framed textile wall panel 
9-21-7 052446 Classification: textile and enamel badges 
6-15-78 052526 Classification: various flowers, spices and seeds for use in 
herbal tea blends and for medicinal purposes 
052527 Classification: knit elastic webbing or tape 





CUSTOMS 





7-25-78 
9- 1-78 


6-27-78 


9-12-78 


8-23-78 


8-28-78 
6-15-78 
8-23-78 


10-13-78 


053611 


053613 


053783 
0: 53686 


054109 


054210 
054224 
054337 
054507 
054557 
054586 


054911 


054994 


055135 


055234 


055254 


Customs laboratories testing: measurement of footwear 
uppers 
Classification: infants’ knit bootie-type footwear, orna- 
mented with embroidery 
Classification: filter cloth for dust collector 
Classification: machine-punched felts of man-made fibers 
Classification: nonwoven carpeting with support scrim 
Classification: needle punch fabric with support scrim; 
man-made and wool fiber 
Classification: man’s denim jacket and khaki-colored 
twill-woven pants 
Classification: various fruit powders 
Classification: tarpaulins used for swimming pool covers 
Classification: down-filled ski jackets 
Classification: hydrolyzed animal collagen in powder 
and liquid forms 
Classification: woven fabric of man-made fibers, coated 
or filled with rubber or plastics, imported in material 
lengths to be used for screen printing 
Classification: man-made fiber yarn plied around a core 
of carbon fibers 
Classification: Braided cord with a nonelastic core used 
as yacht rope 
Classification: whether yarn ends protruding %4 inch 
from a coarsely-woven wall hanging constitute fringe 
Classification: hand-loomed cotton fabrie with rows of 
fringes, made by a cottage industry 
Classification: certain agricultural chemicals 
Classification: women’s and girls’ panties, knit of man- 
made fibers with cotton crotch 
‘lassification: hand-loomed fringed wool cape 
Classification: woman’s cotton knit top and pants 
Classification: elastic webbing material 
Classification: handwoven cotton bedspread 
Classification: glucose test diagnostic reagents 
Classification: man’s long-sleeve western style shirt with 
single pointed yoke; short sleeve shirt 
Classification: small glass bottles filled with specks of 
gold and hung on ¥ chain around the neck 
Classification: women’s cotton flannel night gown 
Classification: meat product—beef mixed with water, 
seasoning, and curing agents, chopped into emulsified 
state, and then molded and cooked 
Valuation: applicability of ASP basis of valuation to 
imported ladies’ sandal 
Duty assessment: articles entered free of duty as an- 
tiques under item 766.25, TSUS, subsequently de- 
termined not to be antiques 
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10- 6-78 
10- 1-78 


10- 1-78 
10- 3-78 
10-12-78 
8- 9-78 
8-16-78 
10- 3-78 
8-23-78 
10- 4-78 


10-12-78 
10-— 3-78 


10-13-78 


10-— 4-78 
10- 6-78 


10-11-78 
9-20-78 


10- 3-78 


056123 
056366 


056521 
056604 
056614 
056667 


056750 
056886 
056897 
056965 


056983 
057033 


057041 


Valuation: applicability of ASP basis of valuation to 
imported ladies open toe, open back sandal; similarity 
of domestically-produced “wedgy”’ 


Classification: electronic grade synthetic quartz 


Generalized system of preferences: substantial trans- 
formation, leather belts 

Classification: toy slippers 

Classification: criteria for determining what constitutes 
“zoris” for tariff purposes 

Classification: kite kits, wooden spools 

Classification: acrylic hand puppet stuffed bunny toy 

Classification: steel cam lock and key mechanisms 

Classification: ‘‘Poromeric leather’, synthetic fabric 
with plastic coating 

Classification: polyester yarns partially covered with 
aluminum 

Classification: cathode ray tube video display terminals 

Classification: coat made from rayon flocking 

Classification: aircraft galleys and various aircraft food 
service equipment 

Classification: unfinished shoe uppers 

Classification: “Tiller tender’’, used to hold the tiller of 
a sailboat 

Classification: steel mill chain, drag chain, roll top chain 
and roof top chain 

Classification: italic pen set and booklet 

Classification: wooderaft flower kit 

Classification: modular cabinets; industrial enclosures; 
fiberglass insulators 

Classification: cotton tennis visor 

Classification: iron castings for motor cases and rotors 

Classification: broom dolls 

Classification: plastic figures of horses and owls 

Classification: cotterless crank sets, hubs and free wheel 
sprocket 

Classification: magnetic soap holder 

Classification: tubular screw top and a syringe 

Classification: egg collection system; manure cleaning 
system 

Classification and valuation: applicability of ASP ap- 
praisement to woman’s open toe and open back sandal 

Classification: corn straw broom 

Classification: plastic typhoon sun visor with snaps 

Classification: electric mini-lamp with plastic Santa 
Claus attached 

Classification: hydraulically operated rotary valve for 
use with a reversible pump turbine 

Classification: down trail socks 


, 
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Date of 
decision 


10-11-78 


10-12-78 
10-12-78 

8-30-78 
10— 2-78 


File No. 


058442 


058608 
059024 
059046 


059054 


059091 
059108 


059116 


CUSTOMS 


Issue 


Classification: various furniture prices 

Classification: plastic sheets for use as dividers in loose 
leaf notebooks 

Classification: plastic flying dises—also known as frisbies 

Classification: dental lamp and extension arm 

‘lassification: rattan shell handbag; substantial trans- 
formation 

Classification: plastic finger puppets 

Classification: butterfly knife, with folding blade 

Classification: orthopedic shoes 

Classification: various silkscreen articles 

Classification: pathfinder type “‘F’’—designed to in- 
dicate the passage of fault current in overhead lines by 
continuously monitoring the electromagnetic field 
several feet below the conductors 

Classification: television and film lens testing system 
designed to test the quality and check the optical per- 
formance of televisions and film lenses 

Classification: metal wardrobe cabinet; femoral pros- 
thetic device that replaces muscle tissue in the leg 

Classification: application of item 807.00, TSUS, to 
certain U.S. components exported and assembled 
abroad into finished gauze sponges and then imported 
to U.S. 

Classification: application of item 807.00, TSUS to 
certain pre-cut textile components exported for as- 
sembly into footwear uppers 

Classification: certain nylon and polyester-cotton knit 
fabrics exported for polyviny] chloride laminations and 
returned to the U.S. 

Classification: whether streetcars imported by a munic- 
ipal corporation, and used to transport passengers for 
a fare, may qualify for entry under either item 862.10 
or 862.20, TSUS 

Classification: ‘‘Statibrush’’, a record cleaning brush 

Classification: peroxygen mixture 

Classification: hook and eye fastener assemblies, which 
are attached to brassieres 

Classification: woven cotton fabric coated with a plastic 
material; merchandise consisting of a surface layer of 
grained polyvinyl] chloride which has been bonded to a 
layer of foamed polyvinyl chloride 

Classification: corned beef 

Classification: rectangular-shaped hand embroidered 
woOlen shawl, hand embroidered woolen muffler, short 
sleeve, V-neck, hand embroidered silk and cotton 
blend woman’s blouse 

Classification: woven fabric laminated on both sides 
with a transparent polyethylene film 
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9-26-78 
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59130 
059131 


059140 


059157 
059166 


059171 
059182 
0591838 
059195 
059216 
059225 

059229 
059236 
059243 


059 
059 


059281 
059282 
059283 
059300 
059302 
059309 
059319 
059325 
059330 
059335 


059340 


059341 
059346 


059348 
059364 


059375 
059380 


059389 


Classification: 


man’s cotton denim jeans with double 


rows of piping on the rear patch pockets 


Classification: 
Classification: 


various drywall fillers and ceiling textu 


woven polye 


res 


sthylene fabric used as cur- 


tains for chicken houses 


Classification: 
Classification: 


cket 
various cleaning and preservative prod- 


shies 
man’s fishing ja 


ucts used in recreational vehicles 


Classification: 


lemon bioflavonoid complex; orange bio- 


flavonoid complex; citrus bioflavonoid complex 


Classification: 


Classification: 


tation 


Classification: “ 
Classification: 
Classification: 
Classification: 
Classification: n 
Classification: 
Classification: 
Classification: 
Classification: 


industrial cleaning chemicals 


polyester, cotton brown jeans; ornamen- 


sereen sheer’”’, woven polyester fabric 
drip dry clothesline kit 

double knit fabric 

various printed matter 

atural and composite cork 

wooden coat and hat rack 

man’s cotton denim blue jeans 
Bok-Choy and Napa—fresh vegetables 
lables sewn on outside of garments; 


ornamentation 


Classification: 


Classification: 


dehydrated wheat base snack product 


sleeveless, V-neck, sweater vest; long 


sleeve pullover sweater 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


blocks 


Classification: 


trunks 


Classification: 
Classification: 


woman’s cotton raincoat 

various disposable party good items 
men’s cotton and polyester pullover shirts 
wood and textile drapery tieback 
lightweight, waist length jacket 

stoles, scarves and shawls 

dental grade sodium lauryl sulfate 

man’s plaid woven CPO jacket—shirt 
boys’ jockey uniforms 

unrefined brown into 


sugar hardened 


cotton woven boxer-type swimm 


string cotton knit bikini 
plywood with a face ply of Virola (Banak) 


or Muiratinga (Marfim) 


Classification: 
Classification: 


tea 


Classification: 
Classification: 

sale of U.S. 
Classification: 


unornamented polyethylene net fabric 
hibiscus flowers used as medicinal herb 


GSP: handmade rugs from Nepal 
catalogs relating to current offers for 
goods. 

sports shirt 
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10- 6-78 
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6- 9-78 
8- 1-78 
6-15-78 
8-31-78 
7-25-78 


6-27-7 


6-27-78 
8-10-78 


9-29-78 


9-12-78 
6-15-78 


7-31-78 
9- 1-78 
9- 1-78 
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File No. 


059391 


059392 


059398 
059409 
059411 
059421 
059422 
059423 
059432 


059433 
059434 
059436 
059438 
059440 
059442 


059446 
059451 
059453 


059469 


059470 


059471 
159477 


059480 
059481 
059488 


059494 
059500 
059503 
059505 
059521 
059522 
059532 


059549 


CUSTOMS 


Issue 


Classification 
Classification 


: brassiere suraps 
: Laparotomy sponges, used to absorb 


blood during operations 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


polypropylene swimming pool covers 
tubular braids with no cores 

baby formulas in powder form 

: machine made rugs with wool pile 
microthiol, a pesticide 

cotton fabric embroidered with wool 

: child’s woven cotton apron stamped with 


a pattern for the purpose of embroidery 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


pompons made from a plush pile fabric 
unspun hemp baskets; abaca potwrap 
man’s raincoat 

hanging paper base stock 

grated dried mozzarella cheese 

aerosol spray composed of lidocaine and 


aerosol propellant designed to reduce tactile sensitivity 


Classification 
Classification 
Classification 


: religious booklets 
: air dried green onion flakes 


: boys’ snowmobile suits, down-look jacket, 


bib snow pants and down-look vest 


Classification 
materials 
Classification 


Classification 
Classification 
French 


Classification: 


Classification 


Classification: 


: various lithographed promotional 


: marking; country of origin; copyright; 
various printed products 


: woman’s knit shawl and fascinator 
: printed pictorial matter used in teaching 


shirts with hanger loops; ornamentation 
: carob powder 
oval baskets made from the center rib 


of coconut leaves 


Classification 
General Infor 


: handloom tussah silk fabric 


‘mation: importation of cotton textiles 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


cheeses 

family tree kit 

apple and fruit juice mixture 
demineralized whey protein powder 
book on yacht racing rules, with accom- 


panying kit of plastic symbols representing yachts 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


aerosol tire inflator for space saver tires 
foamboard—used as a display board 
guava marmalade 

ghee—a clarified butter 

laminated particle board, gyproc board, 


and hardboard 


Classification 
firewood 


: chemically treated pine cones—used as 
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10- 4-78 


10- 6-78 
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059550 
059552 


059560 
059561 


059565 


059570 


059571 
059574 
059575 
059578 
059583 
059584. 
059587 
059594 
059597 
059598 
059602 


059610 
059613 
059614 
059626 
059627 


059632 
059639 
059650 
059653 
059657 
059665 
059673 


059678 
059692 


059703 
059708 


059714 
059716 


059719 


0597 


Classification: siik-screen printed cotton T-shirt 

Classification: outdoor wall coating with pigments and 
acrylic resins 

Classification: 3-cyano pyridine (nicotinic nitril) 

Classification: nonwoven fabric, consisting of nylon 
fibers impregnated with a plastics material 

Classification: wood veneer edge-banding 

Classification: woman’s knit pullover, V-neck sweater, 
turtleneck sweater 

Classification: loosely plain woven mesh fabric 

Classification: methyl-2 bromo butyrate 

Classification: children’s snowsuits 

Classification: tart shells 

Classification: baby bibs 

Classification: man’s plaid woven CPO jacket shirt 

Classification: printed text book 

Classification: various pyrazine compounds 

Classification: fortified wines and brandies 

Classification: cellophane frilled wooden toothpicks 

Classification: tetrasodium ethylene diamine tetraace- 
tate powder 

Classification: glazed wood window casements 

Classification: marking paint 

Classification: short-sleeve men’s shirt 

Classification: various herbal teas 

Classification: infant’s rounded bottom short sleeve 
T-shirt; ornamentation 

Classification: frozen cheese, bacon and egg flan (quiche) 

Classification: Arabian horses 

Classification: nonwoven fabric laminated with plastics 
and made to simulate leather 

Classification: Asadero cheese 

Classification: White cheese 

Classification: organo tin mercaptide used to provide 
thermal protection to polyvinyl chloride resin 

Classification: basket made from bamboo, nito, and split 
buri 

Classification: coated nylon fiber fabric 

Classification: manganese ethylene bisdithiocarbamate— 
an agricultural fungicide 

Classification: cotton pillowcases and pillow protectors 

Classification: commingled soybean powder and garlic 
powder 

Classification: apple granule product 

Classification: electrical crane scales, fork lift truck 
scales and chipboard pallets 

Classification: unframed picture made of dried wheat 
stalk 

Classification: rolled mugwort—plant substance 
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decision File No. Issue 


059729 Classification: flocked man-made fiber fabric; rubber 
sheeting material 
059740 Classification: papaya pulp 
059741 Classification: baby bonnets and children’s and adult’s 
cloth hats 
059751 Classification: bib ski trousers with non-functional metal 
D-ring 
059758 Classification: Nucita, a chocolate product which can be 
eaten directly or used as a spread on bread 
059762 Classification: five-ply plywood 
059766 Classification: girl’s cotton skirt; long-sleeve pullover 
shirt with a drawstring bottom; patch pocket pullover 
shirt 
059768 Classification: crude papain—made from papaya 
059777 Classification: toilet soap, taleum powder, bath cubes, 
and bubble bath 
059779 Classification: infant’s cotton jeans with a non-contrast- 
ing textile strip 
9-12-78 059797 Classification: prospectus, in pamphlet form 
10- 4-78 059805 Classification: annato seed, extracts, bixin and norbixin 
9-29-78 059814 Classification: fertilizer grade ammonium chloride 
10-— 6-78 059818 Classification: nylon ‘tote’ bag 
9-29-78 059825 Classification: goose liver paste 
10- 6-78 059876 Classification: cheese product—a mixture of Gouda 
cheese, Swiss cheese and semi-soft part skim cheese 
10- 6-78 059891 Classification: Barium sulfate preparation—an x-ray 
diagnostic product used by radiologists 
10-12-78 059914 Classification: N-(2-hydroxyethyl) ethleneimine—used 
in the manufacture of pharmaceutical and agricultural 
products 


ERRATUM 


In Customs Buttettin, vol. 12, No. 43, dated October 25, 
1978, in T.D. 78-380-E, correct fifth line to read: 


things, procaine hydrochloride U.S.P. XVI, further amended 
to cover 
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Customs Decisions 
(C.D. 4773 


INTERNATIONAL SEAWAY TRADING Corp. v. UNITED STATES 
Footwear—Rubber 


Imported footwear invoiced as basketball high shoes was classified 
by the Government under item 700.60, TSUS, as “[flootwear * * * 
which is over 50 percent by weight of rubber or plastics * * *” 
and assessed with duty at the rate of 20 percent ad valorem. 
Plaintiff claims that the merchandise should be classified under 
item 700.70, TSUS, as “‘[flootwear * * * [with soles of material 
other than leather: [w]ith uppers of vegetable fibers,” with duty 
assessable at the rate of 15 percent ad valorem. Held. Plaintifi’s 
claim for classification under item 700.70 sustained. Internationel 
Seaway Corp. v. United States, 61 CCPA 20, C.A.D. 1112, 488 
F. 2d 544 (1973) followed. 
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Court No. 68/2743 
Port of New York 
[Judgment for plaintiff.] 
(Decided October 30, 1978) 


Sharretis, Paley, Carter & Blauvelt (Patrick D. Gill of counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Herbert P. Larsen, trial 
attorney), for the defendant. 

Lamb & Lerch (Richard J. Kaplan of counsel), amicus curiae. 


Maerz, Judge: This case is a sequel to International Seaway 
Trading Corp. v. United States, 61 CCPA 20, C.A.D. 1112, 488 F. 2d 
544 (1973), rev’g 69 Cust. Ct. 58, C.D. 4375, 349 F. Supp. 1019 (1972). 
The record in that case has been incorporated into the record here. 

The imported merchandise in the present case consists of footwear 
invoiced as basketball high shoes which was imported from Hong 
Kong and is the same in all material respects as the footwear in the 
incorporated case. And as in the incorporated case, the imported 
footwear was classified by the Government under item 700.60 of 
the Tariff Schedules of the United States (TSUS) as “‘[flootwear * * * 
which is over 50 percent by weight of rubber or plastics * * *,”’ 
and assessed with duty at the rate of 20 percent ad valorem. Plaintiff 
claims here—as it did successfully in the incorporated case—that the 


cer 


{f]oot- 


merchandise should be classified under item 700.70, TSUS, as 
wear * * * [with soles of material other than leather: [w]ith uppers of 


”” with duty assessable at the rate of 15 percent ad 


vegetable fibers, 
valorem.! 
The pertinent provisions of TSUS read as follows: 
Classified under: 
Footwear (whether or not described else- 
where in this subpart) which is over 
50 percent by weight of rubber or plastics 
or over 50 percent by weight of fibers 
and rubber or plastics with at least 10 
percent by weight being rubber or 
plastics: 
* * . 
Other footwear (except footwear 
having uppers of which over 50 
percent of the exterior surface 
area is leather:) 
* * * 3 * 


1 The Customs Service has limited the decision of the Court of Customs and Patent Appeals in the in- 
corporated to the case merchandise covered by the entries there in issue. See T.D. 74-99, as modified by T.D. 


74-196. 
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. 60 MPs ee Pace ed 
Claimed under: 
Footwear, with uppers of fibers 
* * ok * 
With soles of material other than 
leather: 

700. 70 With uppers of vegetable fibers . . 15% ad val. 
Schedule 4, Part 4, Subpart B: 

Subpart B headnotes: 

This subpart covers all rubber whether or not obtained, 
derived, or manufactured in whole or in part from any product 
described in part 1 of this schedule. 

2. For the purposes of the tariff schedules, the term ‘rubber’ 
means a substance, whether natural or synthetic, in bale, crumb, 
powder, latex, or other crude form, which can be vulcanized or 
otherwise cross-linked, and which after cross-linking can be 
stretched at 68° F. to at least three times its original length and 
which, after having been stretched to twice its original length 
and the stress removed, returns within 5 minutes to less than 150 
percent of its original length, and includes such substance 
whether or not containing fillers, extenders, pigments, or rubber- 
processing chemicals. 


I. The Decision of the Court of Customs and Patent Appeals in the 
Incorporated Case 
In reaching its decision in the incorporated case upholding the 
plaintiff’s claim, the Court of Customs and Patent Appeals, in a 4-1 
decision, first stated (61 CCPA at 22): 

The nature of the “Basketball High Shoes,” apparently made 
with heavy midsoles for training purposes , may be seen from 
certain stipulated facts and from defendant’s collective exhibit 
“A,” which is a copy of U.S. Customs laboratory report No. 
$12 355, referred to in the following stipulation. 

oe stipulation reads: 


. The uppers are of vegetable fibers. 

2. The footwear is in no part of leather 

3. The midsoles of the instant footwear ’ contain, as com- 
ponents, among other things, ‘‘Natural Rubber RSS” and 
“Synthetic Rubber.” That “Natural Rubber RSS” and 
‘Synthetic Rubber” are substances, whether natural or syn- 
thetic, in bale, crumb, powder, latex, or other crude form, 
which can be vulcanized or otherwi ise cross-linked, and which 
after cross-linking, can be stretched at 68° F. to at least 
three times its original length and which, after having been 
stretched to twice its original length and the stress removed, 
returns within 5 minutes to less than 150 percent of its 
original length. 

4, Both parties agree to be bound by a determination by 
the Customs Laboratory as to whether the vulcanized so- 
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called iron powder midsole material can be stretched to 
three times its original length.? 

5. Defendant’s collective exhibit ‘‘A”’ is correct in its de- 
termination of the relative weights of the respective mate- 
rials insofs ar as they were therein determined. 

Defendant’s collective exhibit “A’’? (Customs laboratory re- 
port No. $12355) includes the following statements: 

The midsoles in their present condition (containing the 
iron powder) are not capable of being stretched to three times 
their original length. In our opinion the rubber hydrocarbon 
of the midsole would conform to the physical requirements 
of the term “rubber” as defined in headnote 2, subpart B, 
part 4, schedule 4 of TSUSA 1969. 

The weight of each sneaker minus the lacing was found to 
be 272 grams (left sneaker) and 283.5 grams (right sneaker). 
The midsoles were found to weigh 156.5 grams (left sneaker) 
and 169.2 grams (right sneaker). Three tests on the midsole 

of the left sneaker showed an average of 89 percent by weight 
of iron and iron oxide. This is equivalent to 51.2 percent by 
weight of the left sneaker minus the lacing. Assuming 89 per- 
cent by weight of iron and iron oxide in the right midsole, the 
right sneaker minus the lacing contains 53.1 percent iron and 
iron oxide. 
* * * * * * * 


Three tests on the midsole of the right sneaker showed an 
average of 89.5 percent by weight of iron and iron oxide. This 
is equivalent to 53.4 percent by weight of the right sneaker 
minus the lacing. 

In the incorporated case, the Government and the amicus curiae 
took the position that to be “rubber” within the meaning of headnote 
2, it is only necessary that a substance contain a natural or synthetic 
rubber which in crude form, before adding any fillers, extenders, pig- 
ments or rubber-processing chemicals, is capable of being cross-linked 
or vulcanized and thereafter be capable of meeting the specified stretch 
and return tests prescribed by that headnote. As to the midsole in 
the imported basketball shoe there involved, the Government and 
the amicus curiae contended that the entire midsole is “rubber” under 
the headnote 2 definition because the specified stretch and return 
tests should apply only to the precursor natural and synthetic rubber 
materials (without filler) used in the manufacture thereof and the 
stretch and return tests do not apply to the finished midsole. 61 
CCPA at 23. 

2 In the present case, by agreement of the parties, plaintiff's motion to incorporate was granted with the 
qualification that paragraph 4 of the stipulation in the incorporated case is to read as follows: 
Both parties agreed that the determination by the Customs laboratory as to whether the vulcanized 
so-called iron powder cross-linked sole material can be stretched to three times its original length was 
correctly arrived at and represents the proper results of the test as performed. 


Thus in the present case the defendant does not agree to be bound by the Customs laboratory’s deter- 
mination in the incorporated case. 
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The Court of Customs and Patent Appeals rejected this interpre- 
tation and agreed with the Customs Court that the correct inter- 
pretation of headnote 2 is that “rubber” means a substance in crude 
form, whether or not containing fillers, extenders, pigments, or rubber- 
processing chemicals, which is capable of being cross-linked or vul- 
canized and thereafter be capable of meeting the specified tests. 
Id. at 24. The appellate court added in this connection (ibid.): 

The interpretations of headnote 2 urged by the Government 
and by the amicus curiae require that only the ‘Natural Rubber 
RSS” and the ‘Synthetic Rubber” components (excluding the 
filler) of the midsole mixture be capable of being cross-linked 
and thereafter passing the stretch and return tests; whereas the 
filler is included for purposes of the weight determination under 
item 700.60, TSUS. In other words, they urge that the iron 
powder filler be excluded when making the qualitative chemical 
identification under headnote 2, but that the iron powder filler 
be included when making the quantitative weight determination 
under item 700.60, TSUS. We think these interpretations are 
inconsistent. Such inconsistency should not be imputed to the 
Congress in the absence of clear evidence of intent—evidence 
which does not appear in the record or briefs. [Emphasis in 
original.] 

The Customs Court, however, found that plaintiff had not dem- 
onstrated that the midsole material in crude form (with an actual 
composition of about 10 percent by weight of rubber and about 90 
percent by weight of iron powder) could not have been vulcanized 
or cross-linked in such a manner as to pass the stretch and return 
tests even though the actual samples submitted to the Customs 
laboratory could not pass those tests. Thus, the Customs Court 
imposed on the plaintiff the burden of proving that the midsole ma- 
terial could not have been cross-linked by another process to yield a 
cross-linked mixture which would, in fact, pass the stretch and return 
tests. 61 CCPA at 23. On this aspect, the Court of Customs and 
Patent Appeals reversed and stated (61 CCPA at 23-4): 


Our disposition of this appeal will focus on the midsole portion 
of the imported shoes since the midsole constitutes over 50 per- 
cent by weight of the total weight of each shoe. Both parti 
agreed to be bound by a determination of the Customs laboratory 
as to whether the imported midsoles are capable of being 


rm 
‘al 


stretched to three times their original length. The Customs 
laboratory determined that the imported midsoles are not capable 
of being stretched to three times their original length. 

We hold that appellant met its burden of proof regarding the 
impropriety of the Government’s classification by evidence in 
the form of the Customs laboratory report. We find that there is 
no evidence in the record showing that the Government, there- 
upon, met its burden of going forward to prove that the cross- 
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linking could have been performed by some other method so that 
the midsole mixture would meet the stretch and return tests. It 
may be that in this case, involving as it does a mixture containing 
nearly 90 percent by weight of iron powder, the Government 
would be hard-pressed to make such an affirmative showing. 
[Emphasis in original.] 

Whether the Defendant has met its Burden of Proving that the Cross- 
Linking Could have been Performed by Some Other Method so that 
the Midsole Mixture of the Imported Footwear Would Meet the 
Stretch and Return Tests Required by Headnote 2 

A. Testimony of Dr. Eckert 

Against this background, defendant in the present case called as a 
witness Dr. Charles F. Eckert, a chemist and research associate at 
Uniroyal, Inc., whose testimony, defendant insists, proves that the 
midsoles of the imported footwear could have been cross-linked by 
some other method so as to meet the statutory stretch and return tests 
for rubber, as specified in Headnote 2. We now consider that 
testimony. Dr. Eckert testified that as a chemist and research associate 
at Uniroyal he supervises the compounding and evaluation of various 
kinds of rubber compounds, most of which are used in tires. He has a 
Ph. D. in chemistry and his areas of research are in high polymers, 
mostly with rubber. The witness testified that, using the generally 
recognized standards of the American Society of Testing Materials 
(ASTM), he attempted to duplicate the recipe for the midsole material 
of the imported footwear as set out in defendant’s exhibit J.* The 
witness stated, however, that he was not certain of the accelerator 
used, but used what he thought was intended. 

Dr. Eckert stated that stretch and return tests were performed on 
the recipe purporting to duplicate that in defendant’s exhibit J as 
well as on other recipes of greater cross-linking on greater iron con- 
tent. The test results were obtained in most instances at 72° room 


3 This recipe was stated by the manufacturer of the imported footwear to be as follows (defendant’s exhibit 
J): 
Weight 
Material Quantity (percent) 


2, 200 gm.—t. 8500 Lbs 7.47 
Synthetic Rubber 5409 gm. -1. 1905 lbs 1.83 
Stearic Acid 20 gm. -0. 0441 Ihs.........--scccnnncces 0.07 
Zine Oxyde [sic] oo eS ey 0. 34 
Sulphus [sic] 4 gm. ~0. C683 THB... wo cccccccccne 0.14 
Anti-oxydent [sic] (Anti C)-.-- 20-em. -0. G481 The. sic. .c chk... 0.07 
Anomrtintor (h@ DM ...8 25 kccnicntcccmcisadidpaiks 16 gm. -0. 0353 lbs 0. 06 
Acceralator [sic] D 7 gm. -0. 0154 lbs. 0. 02 
Iron Powder. 26, 500 gm. -58. 4219 Ibs. 90. 00 


29, 443 gm. -64. 9100 Ibs. 100. 00 
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temperature rather than at 68° as specified in TSUS. However, the 
difference between tests performed at 72° and tests performed at 68° 
were immeasurable according to the witness. With respect to the tests 
performed on the recipe purporting to duplicate the recipe in defend- 
ant’s exhibit J, Dr. Eckert testified that the tests for elongation re- 
sulted in a 240-percent increase in length before breaking (which means 
that the material was stretched to 3.4 times its original length before 
breaking) and that the stretch and return tests resulted in the material 
returning to 104, 110, and 113 percent of its original length. 

Dr. Eckert stated that other recipes tested contained higher percent- 
ages of iron powder and demonstrated that elongation decreased as the 
percentage of iron powder increased. Additionally, he observed that 
when informal stretch tests were conducted on a recipe of higher 
sulfur content, lesser elongation resulted. He further observed that 
elongation will also decrease with the age of the rubber, as well as 
with the pro-oxident effect of iron powder acting to decrease 
elongation. 

On cross-examination, Dr. Eckert stated that he used 40-mesh iron 
powder in his recipe although the manufacturer’s recipe did not 
specify the size of the iron powder. He testified that he did not know 
what effect a different size mesh powder would have but that the 
results would be different. Dr. Eckert then performed in open court a 
hand stretch test on a sample of material from the recipe purporting to 
duplicate the midsoles in issue. Breakage occurred at a point where it 
was unascertainable if it stretched to three times its original length. A 
second test in open court was conducted on a duplicate sample which 
was stretched to more than three times its original length and returned 
to less than 150 percent of its original length within 5 minutes. 

On further cross-examination, Dr. Eckert testified that he was 
unfamiliar with the commercial production of rubber for footwear as 
he was not involved in commercial production at all. His activities 
were strictly limited to research and development. He testified that 
the mixes he used in the recipe were made in a ratio of one-twentieth 
of the amounts actually shown on the original recipe, defendant’s 
exhibit J, supra. He acknowledged that he made only one batch of 
materials for the test and that he would not rely upon the test results 
of one batch in the development of a product which he was testing 
for his own company. He further acknowledged that there was a 
possibility of error which could be as much as 100 percent in converting 
the recipe to his sample. 

In converting the material at a ratio of 1 to 20, Dr. Eckert conceded 
that only the weight of the iron, rubber and zinc was double checked. 
None of the other components, including the sulfur, was double 
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checked. The witness admitted that sulfur has an effect upon vul- 
canization, that it is the primary curing agent, and that it will have 
an effect on the ability of a mix to meet the stretch and return tests. 

Dr. Eckert testified further on cross-examination that the rubber 
used in his tests was a high grade of “clean rubber” which is used for 
laboratory experimentation and that he doubted that this type of 
rubber was the type used in manufacturing footwear. He added that 
use of a high grade clean rubber as opposed to a less pure rubber of 
lower density would have an effect on the ability of the sample to meet 
the stretch and return tests. And he conceded that the slightest varia- 
tion in the materials used could have a bearing on the ability of the 
sample to meet the stretch and return tests. 

B. Testimony of Dr. Eirich 

To rebut the testimony of Dr. Eckert, plaintiff called as a witness 
Dr. Frederick R. Eirich, distinguished professor of polymer chemistry 
at the Polytechnic Institute of New York. Dr. Eirich’s field of special- 
ization is polymer chemistry and has been since his dissertation in 
1932. Dr. Eirich is currently engaged in the preparation of an ad- 
vanced textbook on rubber technology which was commissioned by 
the Educational Committee of the Division of Rubber Chemistry of 
the American Society of Chemists. Prior to Dr. Eirich’s position at 
the Polytechnic Institute of New York, he held teaching positions at 
the University of Cambridge, England, and at the University of 
Vienna. Dr. Eirich has also acted as a consultant to a number of 
industries related to rubber and its manufacture, as well as plastics 
and its manufacture; and had conducted training seminars in industry, 
including a seminar at Uniroyal. Dr. Eirich was chairman of the Gor- 
don Conference of the American Association for the Advancement of 
Science—a research conference on polymers composed of a selected 
group of 100 scientists and leaders of industry. From 1972 to 1974 
the witness was president of the American Society of Rheology.* 

Dr. Eirich testified that he had performed the stretch and return 
tests as set forth in headnote 2 on a portion of an illustrative exhibit 
of the imported merchandise and that the material had failed to meet 
the tests. He further testified that he had witnessed the demonstration 
test conducted in open court by Dr. Eckert and that the test itself as 
well as the results of other tests conducted by Dr. Eckert outside of 
the court clearly showed that where the composition reached a 99 
percent iron filler point (as in the case of the imported footwear) the 


} 


elongation drops off considerably and often will not meet the test. 


4 Rheology is concerned with the flow, deformation and mechanical response of all materials, particularly 
polymeric materials and rubbers. 
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Thus he stated that at the 90 percent iron filler point a precipitous fall 
in the mechanical properties (elongation) occurs so that even one-half- 
percent iron filler below or above this 90-percent point throws the 
elongation results below or above the permissible limits for the stretch 
and return tests prescribed by headnote 2. He added that other very 
minor variations on the samples tested at this critical juncture point 
such as the type of accelerator, or minor variances in composition, 
could similarly throw the test results one way or the other. 

Dr. Eirich testified that based on accepted scientific standards in 
the polymer industry, in order for the tests performed by Dr. Eckert 
to have statistical validity there should have been between ten to 
twenty samples taken from at least three or four batches. Conse- 
quently, according to the witness, the rapid variations in properties 
demonstrate that very minor changes in composition, the existence of 
indigenous flaws, and the existence of and size of voids as a result of 
the size of the iron powder filling, will all cause variations in the ability 
of the material to pass the stretch and return test. Dr. Eirich concluded 
that given the recipe set out in defendant’s exhibit J under manu- 
facturing conditions, you will have a set of conditions which will lead 
to general failure in terms of the stretch and return test. 

Dr. Eirich testified that as to Dr. Eckert’s laboratory tests, the 
results could not be statistically significant because there were not 
enough tests or enough batches to produce a spread of statistical 
significance. He stated that he would consider ten tests on each of 
three separate batches to be an adequate number of tests. 

C. Conclusion 

Based on the foregoing, it must be concluded that defendant has 
not met its burden of proving that the cross-linking could have been 
performed by some other method so that the midsole mixture of the 
imported footwear would meet the stretch and return tests required 
by headnote 2. For defendant has not established that the same 
ingredients as were used to manufacture the midsoles in issue could 
have been cross-linked by some other method so as to meet the stretch 
and return tests. Defendant’s evidence in terms of the burden imposed 
by the Court of Customs and Patent Appeals came in the form of 
testimony and exhibits prepared by defendant’s witness Dr. Eckert. 
At the outset, it is to be noted that Dr. Eckert, purportedly using 
the ingredients contained in the midsoles, was able to produce a 
sample which met the stretch and return tests set out in headnote 2. 
However, in preparing the mix for his tests, the witness used high 
grade pure rubber which he doubted is the type of rubber used in 
manufacturing footwear. Certainly, if these tests are to be given pro- 
bative weight, commercial footwear rubber should have been used. 
Considering the witness’ own admission that the slightest variation 
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in materials used could have a bearing on the ability of the mix to 
meet the stretch and return tests, this obvious deficiency in the tests 
performed cannot be overlooked. 

There are other factors which also make questionable the validity 
of the results reached by Dr. Eckert. As was pointed out by plaintiff’s 
witness Dr. Eirich, an insufficient number of test batches were made 
and an insufficient number of samples were tested in accordance with 
standards which would be applied scientifically in testing polymeric 
materials. In order for these tests to have had statistical validity there 
should have been at least ten to twenty samples taken from at least 
three or four batches. 

Additionally, the recipe used by Dr. Eckert was made by reducing 
the manufacturer’s weights and measures by aratio of one-twentieth of 
the amounts actually shown on the manufacturer’s recipe. Although 
Dr. Eckert made clear that the margin of error in measuring materials 
and putting them into a mix was as high as 100 percent, he admitted 
that only the iron, rubber, and zinc were double weighed. The other 
ingredients, including the antioxidants and the accelerators were not 
double weighed in spite of the fact that the amount of each of these 
ingredients could affect the ability of the sample to meet the stretch 
and return tests. It is particularly significant that there was no double 
check on the amount of sulfur used in the tests although it is clear from 
the testimony of Dr. Eckert that a variance in the amount of sulfur 
could materially affect the ability of the samples to meet the stretch 
test. The mesh size of the iron powder also could have affected the re- 
sult of the test. In this connection, Dr. Eckert used a 40-mesh iron 
powder because he did not know what size iron powder was used in 
the manufacturer’s recipe. Further, notwithstanding the fact that the 
type of accelerator could have affected the test results, Dr. Eckert 
was not certain of the accelerator used. 

In short, the test results reached by Dr. Eckert fall far short of 
meeting defendant’s burden when it is considered: (1) That 
Dr. Eckert’s tests were run under highly controlled laboratory condi- 
tions by a witness unfamiliar with the commercial production of 
rubber for footwear; (2) that the rubber used in the tests was different 
from that used in the commercial production of footwear; (3) that 
other components were used which may have differed from the con- 
stituent components used to manufacture the midsoles in issue; and 
(4) that the tests themselves were insufficient in quantum and quality 
in terms of accepted scientific standards in the industry. 


Ill. The Headnote 2 Test for Rubber 


As previously noted, in the incorporated case defendant and the 
amicus curiae took the position that a substance should be treated 
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as rubber if it contained natural or synthetic rubber which met the 
statutory stretch and return tests before any fillers, extenders, et 
cetera were added to the substance. Both this court and the Court of 
Customs and Patent Appeals disagreed holding that the tests must 
be applied to the substance with the filler included. If the substance, 
including the filler, does not meet those tests, it does not meet the 
definition of rubber. 

Also, as previously noted, the Customs Service limited the decision 
of the Court of Customs and Patent Appeals in the incorporated case 
to the merchandise there in issue. T.D. 74-99, as modified by T.D. 
74-196. In expressing its reason for limiting the decision, the Customs 
Service stated that it had uniformly interpreted the stretch and return 
tests prescribed by headnote 2 to apply only to the crude rubber 
without the filler, and that it “‘believes that additional technical trade 
evidence and evidence of legislative intent is available to support this 
interpretation, and that additional arguments may be raised in sup- 
port of the assigned classification.”” T.D. 74-196 at page 355. In the 
present case, additional trade evidence was introduced, but that evi- 
dence was merely cumulative of that in the incorporated case. In the 
incorporated case, defendant called one witness from Uniroyal, Inc. 
and one from Converse Rubber Co. The essence of their testimony 
was that a substance is rubber if the elastomer is rubber, irrespective 
of the effects that any fillers may have on the elastomer. In the 
present case, defendant again called witnesses from Uniroyal, Inc. 
and Converse Rubber Co., along with a witness from American Syn- 
thetic Rubber Co. The testimony of these additional witnesses adds 
nothing to the testimony of the witnesses in the incorporated case. 
The opinion of these witnesses in both this and the incorporated case 
is simply in conflict with the governing statutes, headnote 2, defining 
rubber as interpreted by the Court of Customs and Patent Appeals. 
On this question of law, their opinion simply must yield to that of 
the court. 

The limiting decision by the Customs Service also states the belief 
that there is evidence of legislative intent available to support de- 
fendant’s interpretation of headnote 2. As to this, defendant has pre- 
sented a detailed legislative history of item 700.60 which demonstrates 
that it was the intent of Congress to protect the rubber sole footwear 
industry by valuing such footwear on the basis of American selling 
price in order to equalize the costs of production of such footwear 
in the United States and competing countries.® In this regard, it is to 


5 Headnote 3(b) to schedule 7, pt. 1A, TSUS, as amended by sec. 57(a) of the Tariff Schedules Technical 
Amendments Act of 1965, 79 Stat. 945, reads as follows: 
(b) Subject to the provisions of section 336(f) of this Act, the merchandise in item 700.60 shall be subject 
to duty upon the basis of the American selling price, as defined in section 402 or 402a of this Act, of like 
or similar articles manufactured or produced in the United States. 
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be observed that the Customs Service did not apply the American 
selling price valuation to the imported footwear here in issue (see de- 
fendant’s brief, p. 2, n. 3). But even aside from this, while it appears 
from the legislative history of item 700.60 that Congress did indeed 
intend to close certain loopholes pertaining to the provisions for shoes 
which are over 50 percent by weight of rubber or plastics, this legisla- 
tive history is not controlling on the meaning of the Headnote 2 defini- 
tion of rubber which covers all rubber products in TSUS. As Judge 
Rich stated in his concurring opinion in the incorporated case (61 
CCPA at 25): 


* * * (Tlhe Tariff Schedules have provided in Headnote 2 a 
statutory definition of “rubber” which is not only controlling here 
but obviously intended to apply to every item in the TSUS refer- 
ring to “rubber” * * *, [Emphasis added.] 


Further, the intent of Congress with regard to the stretch and re- 
turn tests prescribed by headnote 2 must have been directed to the 
rubber compound as imported with the filler because that is the only 
possible way the test could be performed. Again to quote from what 
Judge Rich stated (61 CCPA at 27): 


As I read Headnote 2, I have to reject the argument that in 
testing the midsole material for compliance therewith one should 
ignore the principal component of that material—the iron powder, 
which is a “‘filler.”” Under the headnote the term “rubber” includes 
a cross-linked material (10%) and filler of iron powder (90%). It 
is not technically possible, I believe, to add “‘filler’’ to a cross- 
linked or vulcanized elastomer; the filler has to be compounded 
with the crude substance, after which they are vulcanized to- 
gether. I do not see how the Customs Court can object to the fact 
that the laboratory stretch tests were performed on the “finished 
midsoles.”’ If one wishes to know whether they are made of “‘rub- 
ber,” they cannot be performed in any other way. The stretch 
tests, as specified i in Headnote 2, apply only to cross-linked ma- 
terial—and “whether or no containing fillers.’””’ [Emphasis in 
original.] 

The ASTM definition of “rubber products” is to similar effect in 
making clear that once filler material is added to a rubber or synthetic 
rubber, there is no way that the rubber can be removed from the com- 
pound to be tested for stretch and return qualities. See ‘1964 Book of 
ASTM Standards.” Thus; this publication states (ASTM designation 
D 1566-62 T, p. 801, defendant’s exhibit S): 


In some cases, where diluent loading is high (as in flooring and 
shoe soles), * * * the prescribed test [a stretch and return test 
with different parameters from the Headnote 2 test] cannot be 
made because the rubber has been modified to such an extent 
that it no longer possesses elastomeric properties. The major 
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polymeric constituent must be identified by other means, and if 
it is identified as one of the well recognized rubbers which without 
plasticizers or other diluents would pass the prescribed test, 
the article is a rubber product. [Emphasis added.] 


Beyond that the ASTM definition for “rubber products” is totally 
distinguishable from the ASTM definition for “rubber.” Ibid. In the 
present case, we are concerned only with the tariff definition of 
“rubber” and not with a definition of “rubber products” because 
(again turning to Judge Rich’s concurring opinion, 61 CCPA at 25-6): 


If rubber is being defined for the purposes of all the tariff 
schedules, many of which cover products made of or containing 
rubber in which the rubber is, of necessity, not crude but in its 
finished state—vulcanized, cross-linked or whatever else it may 
be called—then it must have been the intent of Congress to 
write a definition that applies to both crude and vulcanized 
rubber. [Emphasis in original.] 

Thus, it becomes apparent that the stretch and return tests pre- 
scribed by headnote 2 must of necessity be applied not only to rubber 
in its crude state but also in its finished state (i.e., vuleanized, cross- 
linked, or otherwise compounded) if the tariff definition of rubber 
contained in headnote 2 is to be applied to TSUS for all purposes. 

Finally, the amicus curiae argues that the plain meaning of head- 
note 2 based on grammatical construction is that the stretch and 
return tests of that headnote are applicable only to elastomers in 
crude form. However, this very argument has been considered and 
rejected by the majority decision of the Court of Customs and Patent 
Appeals in the incorporated case. 


IV. Whether the Imported Footwear was Properly Classified Under 
Item 700.60 on the Basis that the Footwear is in Chief Weight of 
Plastics or a Combination of Rubber and Plastics 


The defendant in its appeal in the incorporated case attempted to 
raise an issue based on the alternative contention that the importer 
had failed to establish that the imported footwear was not over 50 
percent by weight of plastics under item 700.60 and that the Govern- 
ment’s classification under that provision was therefore presumptively 
correct. The Court of Customs and Patent Appeals did not consider 
this question since it was raised for the first time on appeal. 61 CCPA 
at 24-5. In essence, defendant now makes that alternative claim here. 
For the reasons that follow, it must be concluded that this claim is 
lacking in merit. 

In the first place, it is obvious from T.D. 74-99, as modified by 
T.D. 74-196, supra, that the sole reason for the Government limiting 
the decision of the Court of Customs and Patent Appeals in the incor- 
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porated case was the disagreement with the finding of that court that 
the footwear was not rubber. Second, defendant has admitted in its 
supplemental answer to interrogatory No. 3 (plaintifl’s exhibit 2), 
that the classification ‘“‘was predicated on the assumption that [the 
footwear] was composed of rubber.” In the same answer defendant 
admitted that this assumption or conclusion was in turn based upon 
its construction of schedule 4, part 4, subpart B, headnote 2, ‘which 
construction was not upheld in C.A.D. 1112.” Since the presumption 
attendant upon the classification was based on this erroneous conclu- 
sion, plaintiff has ‘‘disproved the correctness of the assigned classifica- 
tion by showing it resulted from the erroneous reasoning”’ of the classi- 
fying officer. Hub Floral Corp. v. United States, 77 Cust. Ct. 21, 23, 
C.D. 4669, 422 F. Supp. 283, 285 (1976) (appeal dismissed, Apr. 5, 
1977). The presumption of correctness does not attach to the alterna- 
tive classification of the footwear as plastics when that alternative 
classification is negated by defendant’s own admissions that the 
classification was based on the assumption that the footwear was 
rubber. 

Aside from these admissions which establish the erroneous nature 
of the classification, there are additional considerations which prevent 
the presumption of correctness from attaching to the alternate classi- 
fication of the footwear as plastics. Under TSUS, the terms rubber 
and plastics are mutually exclusive. Schedule 7, part 12, headnote 
1(a) states that for purposes of the tariff schedules “the term ‘rubber’ 
refers to rubber, as defined in part 4B of schedule 4.” Schedule 7, part 
12, headnote 1(b) states that for purposes of the Tariff Schedules ‘“‘the 
term ‘plastics’ refers to (i) synthetic plastics materials as defined in 
parts 1C and 4A of schedule 4 * * * but does not include rubber.” 
[Emphasis added.] Schedule 7, part 12, headnote 1(c) states that for 
purposes of the tariff schedules “the term ‘rubber or plastics’ means 
rubber, plastics, or combinations of rubber and plastics.” Therefore 
the classification must have been based on the conclusion that the 
imported footwear was over 50 percent by weight of one of the three 
following categories: (1) Rubber, (2) plastics, (3) combinations of 
rubber and plastics. 

If defendant contends that the presumption attaches to the alterna- 
tive categories of rubber and plastics, then the presumption of correct- 
ness attaches to neither of those categories. United States v. White 
Sulphur Springs Co., 21 CCPA 203, T.D. 46728 (1933); Arthur J. 
Humphreys v. United States, 66 Cust. Ct. 24, C.D. 4163 (1971); 
Domestic Marble & Stone Co. v. United States, 64 Cust. Ct. 360, C.D. 
4003 (1970) ; Broadway-Hale Stores, Inc. v. United States, 63 Cust. Ct. 
194, C.D. 3896 (1969); Gallagher & Ascher Co. v. United States, 39 
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Cust. Ct. 1, C.D. 1892 (1957); S. S. Kresge Co. v. United States, 25 
Cust. Ct. 89, C.D. 1269 (1950); Sterling Button Co. v. United States, 
4 Cust. Ct. 213, C.D. 324 (1940). Under these decisions, it is clear 
that defendant cannot contend that its classification is based upon the 
conclusion that merchandise fell within more than one category of 
merchandise even if the separate categories fall within the same para- 
graph or item number. The failure to apprise the importer under which 
category the merchanise was classified, if the admissions have not 
already done so, will result in the presumption of correctness attach- 
ing to none of those categories. 

The decision in United States v. New York Merchandise Co., 58 
CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970) is completely distin- 
guishable from the case at bar. That case involved stuffed animal 
radios. The Court of Customs and Patent Appeals sustained this 
court’s decision holding the imported merchandise to be properly 
dutiable as radios under item 685.22, TSUS. The articles were clas- 
sified by the Government under item 737.30 as toy figures of animate 
objects. Defendant asserted an alternative classification in the event 
that its original classification was not upheld; that is, that the im- 
ported articles should be classified as toys, n.s.p.f., under item 737.90. 
The Court of Customs and Patent Appeals stated that defendant was 
entitled to the presumption of correctness on its alternative claim 
because the alternative classification was implicit in the original 
classification; that is, the original classification and the alternative 
classification were as toys. The Court held that the defendant was 
entitled to rely upon the presumption of correctness attaching to the 
subsidiary finding in the original classification that the imported 
articles were toys. 58 CCPA at 58-9. 

In the case at bar, rubber and plastics are alternative categories and 
a classification in one of those categories is not implicit from a classifi- 
cation in the other. On the contrary, under schedule 7, part 12, head- 
note 1(b) those categories are mutually exclusive. 

However, irrespective of whether the presumption of correctness 
attaches to the alternative claim by defendant for plastics, such a 
claim is clearly rebutted by the record in this case. The only competent 
testimony in this case with respect to the plastics issue was that of 
plaintiff’s witness Dr. Eirich who, as indicated, is a distinguished 
professor of polymer chemistry, which embraces the entire field of 
rubber and plastics. Dr. Eirich testified that the components of the 
midsole in issue as set forth in defendant’s exhibit J could not be 
characterized as a plastic because: (1) The constituents (viz., natural 
rubber, synthetic rubber, stearic acid, and zinc oxide) are not the 
components used in making plastic; (2) the materials would not meet 
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the statutory definitions for “plastics materials” and ‘synthetic 
plastics materials’ as contained in TSUS schedule 4, part 1, subpart 
C, headnote 3, and schedule 4, part 4, subpart A, headnote 2; (3) iron 
powder would not be a filler for plastics materials under the ASTM 
definition because it is not a “relatively inert’’ material. 

In short, defendant’s contention that the imported footwear is in 
chief weight of plastics or a combination of rubber and plastics cannot 
be sustained. 


V. Ultimate Conclusion 


For the foregoing reasons, the court holds that the imported foot- 
wear is classifiable, as claimed by plaintiff, under item 700.70 as 
‘“{flootwear * * * [with soles of material other than leather: [w]ith 
uppers of vegetable fibers.”” Judgment will be entered accordingly. 


(C.D. 4774) 
Pistorino & Company, Inc. v. Untrep STaTEs 
Plastic Molding Machines 


Plastic molding machines used in the production of shoe heels 
and soles held properly classifiable under item 678.35, TSUS, as 
machines used for molding or otherwise forming rubber or plastics 
articles, rather than duty free as shoe machinery under item 678.10, 
TSUS, in view of the lack of evidence establishing that the machines 
belonged to a class or kind of articles chiefly used as shoe machinery 
at the time of importation. 

Where an importer fails to establish that the machinery with 
which imported molds are to be used is shoe machinery, the molds 
cannot be classified as shoe machinery molds and are properly 
classifiable as other molds used for rubber or plastics materials 
under item 680.12 or 680.15, TSUS. 


Court Nos. 73-10-02911, etc. 
Port of Boston 
[Judgment for defendant.] 
(Decided October 30, 1978) 
Doherty and Melahn (Walter E. Doherty, Jr. and Robert Emmett Mullin, Jr. of 
counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Bruce M. Mitchell, trial 
attorney), for the defendant. 
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RAO, Judge: These actions concern the proper tariff classification 
of “Plastak MT 10” and “‘Gesta SS 200” machines, and molds im- 
ported with these machines, exported from Italy and entered at the 
port of Boston in 1970, 1971, and 1972. The MT 10 is manufactured 
by Plastak Machinery, Italy, and the SS 200 is manufactured by 
Gesta S.p.A., also in Italy. 

The machines were assessed with duty by the district director under 
item 678.35, TSUS, as modified by Presidential Proclamation 3822, 
T.D. 68-9 as machines used for molding or otherwise forming rubber 
or plastic articles, and parts thereof, at a duty rate of 5.5 percent ad 
valorem for 1972 and at a duty rate of 6.5 percent ad valorem for 
those machines imported in 1971. 

The molds were classified in some entries under item 680.12, as 
modified, supra, at a duty rate of 8 percent ad valorem for 1970 [6.5 
percent ad valorem for those imported in 1971] as ‘‘Molds of types 
used for metal (except ingot molds) * * * or for rubber or plastics 
materials: Molds used for rubber or plastics materials: * * * other,” 
and in some entries under item 680.15, TSUS, as modified, supra at the 
same rates of duty (depending on date of entry) as other molds used 
for rubber or plastics materials. 

It is plaintiff’s claim that the merchandise, both machines and 
molds, is properly free of duty; the machines being classifiable as shoe 
machinery and parts thereof under item 678.10, TSUS, and the molds 
being classifiable as molds, shoe machinery molds, under item 680.11, 
TSUS, as amended. 

The question presented by this civil action is whether the imported 
machines belong to a class or kind of machinery chiefly used in the 
production of shoes, and similarly, whether the imported molds are 
used with a class or kind of machinery chiefly used in the production 
of shoes. 

The operative interpretive rule is general interpretative rule 10 
which states in part: 

_(e) in the absence of special language or context which other- 
wise requires— 

(i) a tariff classification controlled by use (other than 
actual use) is to be determined in accordance with the use 
in the United States at, or immediately prior to, the date of 
importation, of articles of that class or kind to which the 
imported articles belong, and the controlling use is the chief 
use, i.e., the use which exceeds all other uses (if any) com- 
bined; 

* * * * * * * 

The central issue then becomes whether the Plastak MT 10 and 
the Gesta SS 200 belong to a class or kind of machines susceptible of 
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classification as machines used for molding rubber or plastics materials 
as determined by the district director, or whether, as claimed by 
plaintiff, they belong to a special class or kind of plastic molding 
machines chiefly used in the production of shoe parts. 

Plaintiff attempted to meet its burden of proof through the testi- 
mony of three witnesses and the introduction into evidence of eleven 
exhibits. The evidence and testimony adduced tended to establish 
that the MT 10 is an injection plastic molding machine with a clamp- 
ing force of 33 tons and an injection capacity of 6 ounces. To the 
knowledge of plaintiff’s witnesses it is used exclusively for the molding 
of shoe heels, although toplifts can also be produced with a modifica- 
tion of the platen system. The platen is approximately 6 by 11 inches 
and is bored out to accept only one kind of mold. According to the 
brochure depicting the MT 10 circulated by the manufacturer and 
entered into evidence by plaintiff, this machine has a clamping force 
of 42 tons and produces three pairs of heels per minute or six pairs of 
toplifts per minute. 

The SS 200 is a two-station molding machine which operates on an 
intrusion molding principle, that is, it utilizes a screw which is rotated 
through a hole which causes the plastic material to flow or be forced 
into the mold cavity. It can, according to the borchure introduced into 
evidence by plaintiff, produce two pairs of soles simultaneously at a 
rate of between 60 and 140 pairs of soles per hour depending on the 
type and size. 

It was the testimony of plaintiff’s witness that the MT 10 and the 
SS 200 would require extensive and expensive modification before they 
could be employed to mold other items such as combs, checkers, and 
screwdriver handles, since these machines cannot accept a plastic 
material of great hardness without changes in the hydraulic and 
clamping systems, although no testimony was introduced as to the 
amount of expense which would be involved. 

The testimony of defendant’s witnesses tended to establish similari- 
ties between the imported machines and general purpose molding 
machines manufactured in the United States and used in this country 
to mold a variety of articles, including shoe soles and heels. In the 
opinion of defendant’s witnesses, Lawrence Bauer and Murray 
Freedman, both horizontal and vertical injection molding machines 
can produce a variety of articles, so long as the molds fit within the 
configuration of the platen, the changing of molds is an inexpensive 
and customary practice in the molding industry, and the imported 
MT 10 and SS 200 could be used, economically, to produce a number 
of articles such as combs, checkers and other small items, although 
they knew of no instance where they had been so used. 
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Plaintiff’s evidence established that the MT 10 and the SS 200 are 
actually used in this country to manufacture parts of shoes, specifically, 
to mold shoe heels and soles. However, it is plaintiff’s burden to prove 
that the imported machines belong to a class or kind of machines 
whose chief use is as shoe machinery. We do not conclude that it has 
met that burden. 

When chief use is in dispute, it is usually a question of fact which 
should be established on the basis of positive testimony representative 
of an adequate geographical cross section of the country. L. Tobert Co. 
v. United States, 41 CCPA 161, 164, C.A.D. 544 (1953). Chief use en- 
visions use by users, as a whole, of the type of article involved, and 
not merely individual use of the particular machines in question. 
W. A. Gleeson v. United States, 58 CCPA 17, C.A.D. 998, 432 F. 2d 
1403 (1970). Particularly with regard to shoe machinery, such chief 
use must be established by positive testimony with respect to mer- 
chandise of the same class or kind. F’. Dillingham, Inc. v. United States, 
54 CCPA 121, C.A.D. 922 (1967). This is a question of fact to be de- 
termined by the relevant facts and circumstances in each case. How- 
land v. United States, 53 CCPA 62, C.A.D. 878 (1966). 

To determine whether the imported machines belong to a special 
class or kind commonly used as shoe machinery, we must look to all 
the pertinent circumstances. United States v. Carborundum Co., 63 
CCPA 98, C.A.D. 1172, 536 F. 2d 373 cert. denied, 429 U.S. 979 (1976). 
Factors which have been considered to be pertinent in determining 
whether imported merchandise falls within a particular class or kind 
include the general physical characteristics of the merchandise; the 
expectations of the ultimate purchasers; the channels, class or kind 
of trade in which the merchandise moves, Maher-App & Co. v. United 
States, 57 CCPA 31, C.A.D. 973, 418 F. 2d 922 (1969); the environ- 
ment of the sale and the manner in which the merchandise is adver- 
tised and displayed, United States v. Baltimore & Ohio R.R., 47 CCPA 
1, C.A.D. 719 (1959) ; the use, if any, in the same manner as merchan- 
dise which defines the class; the economic practicality of so using the 
import and the recognition in the trade of this use, Bob Stone Cordage 
Co. v. United States, 51 CCPA 60, C.A.D. 838 (1964). 

The first factor, the general physical characteristics of the imported 
merchandise, were not shown to be significantly different from those 
of general purpose plastic molding machines. Although there was some 
evidence that the maximum closing power of the MT 10 was some- 
what less than that of other general purpose injection molding 
machines in use in this country at the time of importation, the manu- 
facturer’s brochure states that this factor is 42 tons, as compared to 
50 tons for similar machines used for general injection molding in the 
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United States. Both the MT 10 and the domestically manufactured 
general purpose injection machines possessed platens, injection rams, 
plasticising chambers, control stations, rotating screws, clamping 
units, and ejection mechanisms. 

As to the SS 200, it also contains components common to most 
injection molding machines in use in this country at the time of 
importation. It can produce both heels and soles and performs insert 
molding functions. It is capable of producing a variety of articles 
including athletic padding, prosthetic devices and shock absorber 
materials. 

The record shows that, although the MT 10 and the SS 200 are 
actually used to produce heels and soles, the Plastimac, the predecessor 
to the MT 10, was and is being used to mold a variety of articles and 
was purchased because it was a general purpose injection molding 
machine. No other evidence as to the expectations of the ultimate 
purchasers was adduced. 

The manner in which the merchandise is advertised and displayed 
is somewhat supportive of plaintiff’s position in that the machines are 
advertised as “heel and toplift making machine[s]”’ (the MT 10) and 
as “sole units injection moulders]” (the SS 200) in the respective 
brochures. However, defendant’s witness, Murray Freedman, presi- 
dent of Boston Toplift and Cut Sole Co., had seen the SS 200 in opera- 
tion at trade shows and had reviewed descriptive literature on it, 
and it was his opinion that it was a general vertical injection molding 
machine with an insert molding function. Thus, the manner in which 
it is merchandised or displayed led buyers of shoe machinery and other 
general purpose plastic molding machinery to conclude that the 
imported merchandise belongs to a class or kind of machinery defined 
as general purpose plastic molding machines. 

The use of other general purpose plastic molding machines in making 
both shoe heels and shoe soles described by defendant’s witnesses 
persuades this court that it is the mold rather than the machine that 
determines what type of plastic article will be produced, and that 
given a mold which fits within the configuration of the platen of a 
specific machine, almost any plastic article or part can be manufac- 
tured. This use is widely recognized in the trade. 

Another factor to be considered is the commercial or economic 
feasibility of using the merchandise as general purpose molding 
machines. It is in this area that plaintiff has not sustained its burden 
and satisfactorily demonstrated to the court that the merchandise 
belongs to a special class consisting of merchandise classifiable as shoe 
machinery. Plaintiff’s evidence to the effect that it would be “very 
expensive” to change the molds so that other articles than shoe soles 
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and heels could be produced on the imported machines was more than 
met by the testimony of defendant’s witnesses who testified that mold 
changing was a simple, customary function in the molding industry 
and that adapting the imported machines to accept other molds would 
not involve an expense of more than $200 to $800. Additionally, the 
brochure for the SS 200 states that “mold changing is extremely fast 
and requires no skilled labour and no tools.” 

Considering the pertinent factors relied upon in prior cases and 
those which are present here, we conclude that the imports are not of 
a special class or kind commonly known as shoe machinery. Consider- 
ing the cases cited by plaintiff, we are not convinced that they are 
supportive of its claim. Converse Rubber Company v. United States, 
69 Cust. Ct. 55, C.D. 4374 (1972) held that the imported merchandise 
was shoe machinery based on a finding of fact that the multiple sta- 
tions [10 in all] were particularly suitable for manufacturing the 
numerous sizes of shoe soles required by the industry, and on a 
finding that efforts to sell the machines to manufacturers of other 
plastic articles were unsuccessful in that it was not economical to 
produce these items on a 10-station machine costing $200,000." 

In Theo. H. Davies & Co. v. United States, 70 Cust. Ct. 5, C.D. 4399 
(1973), the court considered whether certain crawler-mounted machin- 
ery used in harvesting sugar cane was properly classifiable as harvest- 


ing machinery. In determining that it was, in fact, a member of a 
special class or kind of machinery, the court made the following 
comparison with shoe machinery: 


The situation here is analogous to that involved in recent shoe 
machinery cases where the question was whether the imported 
merchandise belonged to a broad class, such as slush molding or 
injection melding machines, or a narrower class comprising a 
particular kind of slush molding or injecting molding machine, 
chiefly used as shoe machinery. E. Dillingham, Inc. v. United 
States, 65 Cust. Ct. 224, C.D. 4082 (1970); Converse Rubber 
Company v. United States, 65 Cust. Ct. 453, C.D. 4121 (1970), 
decision on rehearing 69 Cust. Ct. 55, C.D. 4374 (1972). 


In the Dillingham case the issue was whether molds for use 
with a particular slush molding machine were parts of a class or 
kind of machinery chiefly used for producing shoes. The court 
held that to establish that the Bata monoplax unit (the machine 
with which the molds were used) belonged to a class of merchan- 
dise chiefly used as shoe machinery, it would have to be shown 
that there was a kind of slush molding machinery which was 
chiefly used as shoe machinery and that the Bata monoplax unit 
belonged to that class. Since such evidence was lacking, the pro- 
test was overruled. 


t The instant machines cost between $12,000 and $14,000, a significant difference in price to the merchandise 
in Converse Rubber held to be shoe machinery. 
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Analogously, plaintiff should have shown that there was a kind of 
injection molding machinery which was chiefly used as shoe machinery 
and that the MT 10 and the SS 200 belong to that class. 

In E. Dillingham, Inc. v. United States, 54 CCPA 121, C.A.D. 922 
(1967), the court held that plaintiff had failed to establish chief use 
of the imported merchandise, molding machines, as shoe machinery, 
stating: 


For all we know, the imported machinery may be used in an 
manufacturing operation where molding is one step. Cf. Lows G. 
Freeman Co. v. United States, 58 Treas. Dec. 1060, Abstract 
13580 where certain “leather-splitting machines” were deprived 
of the benefit of free entry as shoe machinery since the machines 
could be used in any factory where splitting [sic] leather was 
needed for any purpose, including the manufacture of shoes. 

The fact that the imported article is being used in the manu- 
facture of shoes is insufficient to establish chief use. 


In W. A. Gleeson v. United States, 58 CCPA 17, 22, C.A.D. 998, 432 
F. 2d 1403 (1970), the court considered slush molding machinery 
claimed by the importer to be shoe machinery. In concluding that 
plaintiff had failed to establish chief use as shoe machinery, the court 
stated: 


[W]e find the testimony regarding the use of the particular 
molding machine appellant imported insufficient proof of chief 
use. Chief use envisions use by users, as a whole, of the type of 
commodity involved, and not merely individual use of the par- 
ticular shipment in question. United States v. Spreckles Cream- 
eries, Inc., 17 CCPA 400, 402, T.D. 43835 (1930). 


The legislative history of the term ‘‘shoe machinery” as used in the 


Tariff Act of 1930 was considered at length in United States v. Hudson 


Shipping Co., 49 CGPA 92, 95-96, C.A.D. 802 (1962). The court 
concluded: 


Congress, in using the term “shoe machinery” in paragraph 
1643 of the Tariff Act of 1930, having before it the foregoing 
summaries of Tariff Information, appears to us to have intended 
to cover specialized machines particularly adapted for and used 
in the manufacture of shoes * * * 


The ‘Tariff Classification Study” of 1960 did not evidence any 
intent on the part of Congress except to continue the duty-free status 
of shoe machinery and parts thereof [see p. 275 of schedule 6]. 

The “Summaries of Trade and Tariff Information,” although not 
conclusive as legislative history, can be used as a guide in determining 
Congressional intent. Shoe machinery is discussed in schedule 6, 
Volume 10, pages 23-27 (1969). Excluded from classification as shoe 
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machinery is ‘machinery for molding or forming rubber or plastics 
(other than complete footwear), item 678.35,” and “shoe machinery 
molds for forming rubber or plastic materials, item 680.11’ (p. 23). 
Additionally, in the discussion on U.S. imports, the summaries 
state: 
The bulk of the imports are classified under item 678.10 and 
consist of such articles as plastic-injection machines which produce 
a complete shoe ... . Plastic-injection machines which mold a 
complete shoe account for a significant share of the value of im- 
Pere penne the number of such machines imported is small. 
Thus, it appears that Congressional intent to exclude general pur- 
pose plastic molding machines from classification as shoe machinery 
unless a complere shoe or other footwear is molded is expressed in the 
summaries. 


Tue Moups 


The record reflects, and plaintiff has submitted ample proof, that the 
molds are an integral part of the imported molding machinery. How- 
ever, failure to show chief use of the machine, in legal contemplation, as 
shoe machinery controls the classification of the molds. In W. A. 
Gleeson v. United States, supra, the court considered certain rebuilt 
equipment for slush molding plastic footwear and the molds to be used 
with these machines. In deciding that the plaintiff had failed to carry 
the burden of proving that the chief use of the slush molding machines 
was as shoe machinery [see this opinion, supra], the court also held 
that failure to prove such chief use requires that the molds could not 
be classified as shoe machinery molds. 

While at first blush it would appear that this results in an anomalous 
ruling wherein molds that are actually used only in the manufacture of 
shoe parts are not classifiable as shoe machinery molds, but rather as 
other molds used for rubber or plastics materials, this result is not as 
incongrous as it might at first appear to be. 

The clear words of the statute and judicial interpretation of prin- 
ciples of chief use require that classification under item 680.11 as shoe 
machinery molds be predicated on the merchandise being chiefly 
used with shoe machinery. In addition to our finding that the im- 
ported MT 10 and SS 200 were not, for tariff schedule purposes, shoe 
machinery, there was testimony to the effect that the molds imported 
for use with the MT 10 were also used on other general purpose plastic 
molding machines such as the Battenfeld, and could be used with the 
Reed-Prentice and Van Dorn horizontal injection molding machines 
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which are also general purpose injection molding machines used to 
mold a variety of articles other than shoe parts. 

We therefore affirm the classification of the molds as ‘“‘other’’ molds 
under item 680.12 or item 680.15, TSUS. 


ConcLUSION 


Plaintiff having failed to establish that the chief use of the im- 
ported merchandise was as shoe machinery and as shoe machinery 
molds, the presumption of correctness attaching to the classification 
by customs was not overcome and these consolidated actions are 
dismissed. 

Judgment will enter accordingly. 


(C.D. 4775) 


Sanyo Execrtric, Inc. ». Untrep States 
ON DEFENDANT’S MOTION TO DISMISS 


Court No. 75-5-01288 
Port of Los Angeles 
[Motion granted; action dismissed.] 
(Dated October 31, 1978) 
Sharretts, Paley, Carter & Blauvelt (Patrick D. Gill of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (David R. Ostheimer, trial 
attorney), for the defendant. 


MEMORANDUM OPINION AND ORDER 


Watson, Judge: The protest underlying this action protested the 
classification of the imported merchandise under item 685.50 ' of the 
Tariff Schedules of the United States and requested classification under 
item 685.30 ? or item 678.50.* Thereafter the entry was reliquidated. 
following classification under item 685.30, one of the alternatives re- 


1 Item 685.50, as modified by T.D. 68-9, covers other radiotelegraphic and radiotelephonic transmission 
and reception apparatus, dutiable at 744 percent valorem. 

2 Item 685.30, as modified by T.D. 68-9, covers radio-phonograph combinations, dutiable at 644 percent 
ad valorem. 

3 Item 678.50, as modified by T.D. 68-9, covers machines not specially provided for, dutiable at the rate of 
5 percent ad valorem. 
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quested in the protest. However, plaintiff filed a civil action, seeking 
classification under its alternative claim of item 678.50. 

Defendant has moved to dismiss the action for lack of the jurisdic- 
tional prerequisite of the denial of the protest * asserting that it has 
granted the protest in question. Plaintiff responds that the protest 
was denied in part because one alternative claim was rejected. It 
seeks to characterize this as the denial in part referred to in 19 U.S.C. 
section 1514(a)5 and 28 U.S.C. section 1582(a).® 

Although plaintiff’s argument has a certain facile attractiveness 
its underlying premise is faulty. It assumes that denial in part arises 
from a measurement of what is granted against what is requested, 
that is to say, from a calculation which gives sole consideration to 
the protest. But this leads to the absurd result that a protest with 
alternative claims can never be completely granted unless all the 
claims are granted and even the selection of the alternative most 
favorable to the protesting party would still be a denial in part. 

In reality, the proper measure of the extent to which a protest has 
been denied or granted is the extent to which the protest has resulted 
in a change of the protested decision. When the decision is entirely 
changed to conform to a decision sought by the protest, that protest 
has been completely granted. The only logically consistent way to 
determine whether a protest has been denied in part is to see whether 
any part of the protested decision remains in effect. 

If a party’s preference for a rejected alternative claim is so strong 
that it wishes to pursue the claim even following the granting of 
another alternative claim, then its true quarrel is with its own claim 
and is not cognizable in a civil action designed to resolve disputes 
regarding decisions of the appropriate customs officer. The proper 
procedure would be for the party to advance its preferred alternative 
claim in a new protest against the revised decision following the 
reliquidation of the entry. 

For the above reasons, it is 

OrpDERED that defendant’s motion to dismiss be, and the same 
hereby is, granted. 


428 U.S.C: sec. 1582(c): 
The Customs Court shall not have jurisdiction of an action unless * * * a protest has been filed * * * 
and denied * * *. 
519 U.S.C. sec. 1514(a): 
[D]ecisions of the appropriate customs officer * * * shall be final * * * unless a protest is filed in accord- 
ance with this section, or unless a civil action contesting the denial of a protest, in whole or in part, 
is commenced in the United States Customs Court * * *. 
6 28 U.S.C. sec. 1582(a): 
The Customs Court shall have exclusive jurisdiction of civil actions instituted by any person whose 
protest * * * has been denied, in whole or in part * * *. 


276-385—78——_8 
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Rousset Corp. v. Unitep STATES 


On defendant's motion to sever and dismiss in part and plaintiff's 
cross-motion for leave to file an amended complaint 


Court No. 75-6-01572 
Port of New York 
[Defendant’s motion granted; plaintiff’s motion granted.] 


(Dated October 31, 1978) 


Serko & Simon (Margaret H. Sachter of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Sidney H. Kuflik, trial 
attorney), for the defendant. 


MEMORANDUM OPINION AND ORDER 


Watson, Judge: Plaintiff filed two protests ! against the liquidation 
of the same entry ? the second of which enumerated further grounds 
for the claim made in the first that the assessment of additional duties 
under item 948.00 pursuant to Presidential Proclamation 4074 was 
incorrect. 

Defendant has moved to sever and dismiss this action insofar as it 
relates to the denial of the second protest on the ground that section 
514(b)(1) of the Tariff Act of 1930, as amended (19 U.S.C. sec. 1514 
(b)(1)) allows only one protest to be made for each entry of merchan- 
dise unless the entry covers different categories of merchandise (a 
circumstance which is not present here). Defendant is correct and its 
motion must therefore be granted. See Russ Togs, Inc. v. United 
States, 79 Cust. Ct. 119, C.D. 4722 (1977); Webcor Electronics v. 
United States, 79 Cust. Ct. 137, C.D. 4725 (1977). See also Ataka 
America, Inc. v. United States, 79 Cust. Ct. 185, C.D. 4724 (1977). 

Plaintiff is nevertheless at liberty to advance the grounds raised 
in the second protest as an amendment to the complaint because 
under 28 U.S.C. section 2632(d) the court may consider any new 
grounds in support of an action if it applies to the same merchandise 
and relates to the same protested decision. 


1 Protest No. 1001-4-008243 filed on Aug. 8, 1974 and protest No. 1001-4-016521 filed on Oct. 31, 1974. 
2 Entry No. K150096 liquidated on Aug. 2, 1974. 
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This cannot be done by the court simply treating the second protest 
as an amendment of the first because it did not purport to be an 
amendment and did not comply with the customs regulations con- 
cerning the form and contents of amendments (19 CFR sec. 174.14(b) 
and (c)). Nor could the court exercise the same flexibility in the label- 
ing or treatment of prior administrative filings as it might in the case 
of inappropriately named pleadings. 

The proper way tc advance the grounds asserted in the improper 
second protest is by way of amendment to the complaint, for leave 
to make which plaintiff has cross-moved. Although defendant has 
raised objections to the substance of the proffered amendment they 
are best reserved for a motion directed against the amended complaint. 

For the above reasons, it is 

OrpDERED that defendant’s motion to sever this action and dismiss 
it as it relates to the denial of protest No. 1001-4—016521 be granted, 
and it is further 

OrpereED that plaintiff’s motion for leave to file a first amended 
complaint be granted, and it is further 

ORDERED that the clerk of the court accept and file the amended 
complaint appended to plaintiff’s motion. 
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Appeals to United States Court of Customs and Patent Appeals 


Appeal 79-4.—Pistorino & Co., Inc. v. United States——AcuPpuUNCTURE 
Dotts—M oprets—Cuarts—TSUS. Appeal from C.D. 4763. 


In this case the Customs Court held that merchandise invoiced as 
“Acupuncture Dolls (Models)” was properly classified by the govern- 
ment under item 737.15 of the Tariff Schedules of the United States 
as other models and assessed with duty at the column 2 rate of 70 
percent ad valorem. Plaintiff-appellant claimed that the merchandise 
consists of “charts” classifiable under item 273.35 which is a duty- 
free provision. 

It is claimed that the Customs Court erred in finding for the de- 
fendant and in not finding for the plaintiff; in finding and holding 
that the merchandise was a model and not a chart; in finding and 
holding that the cases of United States v. Buffalo Society of Natural 
Sciences, 15 Ct. Cust. Appls. 1, T.D. 42128 (1927) and University of 
North Carolina v. United States, 63 Treas. Dec. 1072, T.D. 46462 
(1933) are distinguishable from the case at bar and in not following 
said cases; in finding and holding that the textual matter contained 
on the merchandise is not printed; in finding and holding that plaintiff 
had not overcome the presumption of correctness of the district 
director’s classification; in finding and holding that the merchandise 
is not “more than” or “other than” a model; in finding and holding 
that the merchandise is ejusdem generis with the articles covered by 
item 737.15, TSUS; in finding and holding that item 737.15 is not 
limited to inanimate objects; in finding and holding that item 737.15 
encompasses animate as well as inanimate objects; in adapting the 
testimony of the defendant’s witnesses and exhibits as to the common 
meaning of the terms “models” and “charts,’”’ in view of the formal 
judicial decisions construing those terms, and the legislative approval 
and ratification of such decisons. 


Appeal 79.5—Daisy-Heddon, Div. Victor Comptometer Corp. ». 
United States——Fisnine Reet Hovustnes—Fisnine REELs— 
Fisnine Reet Parts—TSUS. Appeal from C.D. 4765. 


In this case the Customs Court held fishing reel housings properly 
classified under the provision in item 731.20, Tariff Schedules of the 
United States, as modified by T.D. 68-9, for fishing reels valued not 
over $2.70 each and assessed with duty at 23 percent ad valorem. 
Plaintiff-appellant claimed that the merchandise was properly classi- 
fiable under the provision in item 731.26, as modified by T.D. 68-9, 
for fishing reel parts dutiable at 13.5 percent. 





CUSTOMS COURT 107 


It is claimed that the Customs Court erred in entering judgment 
for the defendant and not for the plaintiff; in finding and holding that 
the reel housings were properly classified as fishing reels under item 
731.20, TSUS; in finding and holding that the reel housings were 
finished articles; in not finding and holding that the reel housings 
were not finished or unfinished articles; in finding and holding that 
there were no substantial parts missing from the reel housings to make 
fishing reels, finished or not finished; in finding and holding that there 
were no essential parts missing from the reel housings to make fishing 
reels, finished or not finished; in not finding and holding that the reel 
housings are classifiable under item 731.26, TSUS; in not following 
the rule of law set forth in Authentic Furniture Products, Inc. v. 
United States, 61 CCPA 5, C.A.D. 1109 (1973). 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


Mat a ie _ 
in ~ Matter = ; Investigation No. 337-TA-59 
Pump Top INsuLATED CONTAINERS 


Notice oF INVESTIGATION 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on September 25, 1978, and supple- 
mented on October 6, 1978, under section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), on behalf of Aladdin Industries, 
Inc., Nashville, Tenn. 37210, alleging that unfair methods of competi- 
tion and unfair acts exist in the importation of certain pump top 
insulated containers into the United States, or in their sale, by 
reason of: 

A. The alleged coverage of such pump top insulated containers by 
the claims of U.S. Letters Patent 4,113,147; 

B. The passing off of such pump top insulated containers as though 
they were complainant’s product; and 

C. The failure to indicate the country of origin on such pump top 
insulated containers. 

The supplemented complaint alleges that the effect or tendency of 
the unfair methods of competition and unfair acts is to destroy or 
substantially injure an industry, efficiently and economically operated, 
in the United States. Complainant requests a temporary order of 
exclusion from entry into the United States of the imports in question. 

108 
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Complainant further requests that, after a full investigation a perma- 
nent exclusion of said imports be ordered, and a cease and desist 
order be issued. 

Having considered the supplemented complaint, the U.S. Inter- 
national Trade Commission, on October 24, 1978, ORDERED: 

(1) That, pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), an investigation be instituted 
to determine, under subsection (c) whether, on the basis of the allega- 
tions set forth in the supplemented complaint, there is, or there is 
reason to believe there is, a violation of subsection (a) of this section 
in the importation into the United States and the sale within the 
United States of pump top insulated containers or components thereof 
by reason of: 

(a) The alleged coverage of such pump top insulated containers by 
claims of the U.S. Letters Patent 4,113,147; 

(b) The passing off of such pump top insulated containers as though 
they were complainant’s product; and 

(c) The failure to indicate the country of origin on such pump top 
insulated containers, wherein 
the effect or tendency of these alleged unfair methods of competition 
and unfair acts is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States. 

(2) That, for the purpose of this investigation so instituted, the 
following are hereby named as parties: 

(a) The complainant is: 


Aladdin Industries, Inc. 
703 Murfreesboro Road 
Nashville, Tenn. 37210 


(b) The respondents are the following companies alleged to be in- 
volved in the unauthorized importation of such articles into the United 
States, or in their sale, and are parties upon which the supplemented 
complaint and this notice are to be served: 


W. P. Hemmenway Co. 
1405 NW. 14th Street 
Portland, Oreg. 97209 
Rainbow National, Inc. 
3104 West Lake Street 
Minneapolis, Minn. 55416 


(c) Donald R. Dinan, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation. 
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(3) That, for the investigation so instituted, Chief Administrative 
Law Judge Donald K. Duvall, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the U.S. International Trade Commission’s 
“Rules of Practice and Procedure,” as amended (19 CFR 210.21). 
Pursuant to 201.16(d) and 210.21(a) of the rules, such responses will 
be considered by the U.S. International Trade Commission if received 
not later than 20 days after the date of service of the supplemented 
complaint. Extensions of time for submitting a response will not be 
granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the supplemented complaint and in this notice may be deemed to 
constitute a waiver of the right to appear and contest the allegations 
of the supplemented complaint and this notice, and will authorize 
the presiding officer and the U.S. International Trade Commission, 
without further notice to the respondent, to find the facts to be as 
alleged in the supplemented complaint and this notice and to enter both 
a recommended determination and a final determination, respectively, 
containing such findings. 

The supplemented complaint is available for inspection by interested 
persons at the Office of the Secretary, U.S. International Trade Com- 


mission, 701 E Street NW., Washington, D.C. 20436, and in the 
New York City office of the U.S. International Trade Commission, 
6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 


Issued: November 6, 1978. 


KENNETH R. Mason, 
Secretary. 
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Legislative history, C.D. 4774 
Molds, C.D. 4774 
Stretch and return tests; rubber, C.D. 4773 
Treatises and related publications: Book of ASTM Standards (1964), p. 801, C.D. 
4773 
Words and phrases: 
Plastics, C.D. 4773 
Rheology, C.D. 4773 
Rubber, C.D. 4773 
Rubber products, C.D. 4773 
Shoe machinery, C.D. 4774 
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